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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (aa 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 


DECEMBER 1973 


COURT DECISION 
Agricultural Marketing Agreement Act, 1937 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEON- 
BERG Dairy. W.D.Pa. Decided November 28, 1973. 
The court held that defendant’s failure to comply 
with the Order of the court is contemptuous and 
that his history of refusals to obey the court’s 
Order is evidence that he will not do so unless 
the full power of the court is brought to bear. The 
court sentenced the defendant to jail until he fully 
complies with the court’s Order of November 13, 
1970, and with the terms of Order No. 36 


COURT DECISION 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEONBERG DAIRY. 


Decided November 28, 1973. 


Milk Marketing Order No. 36—required reports—insufficient accounts and 
records—Obligations due and payable under the terms of the order—Failure 
to comply with court order and to file reports constituting civil contempt of 


court—Sanction to force compliance 


The court held that defendant’s failure to comply with the Order of the court 
is contemptuous and that his history of refusals to obey the court order 
is evidence that he will not do so unless the full power of the court is 
brought to bear. The court, therefore, sentenced the defendant to jail 


until he fully complies with the order of the court issued November 13, 
1970, and also complies fully with the terms of Order No. 36, as stated 
in the Order herein. 


For plaintiff: 


Dennis Becker, Esq., U. S. Dept. of Agriculture, Washington, D. C. 
Thomas D. Paley, Esq., Asst. U. S. Attorney, Pittsburgh, Penna. 


For defendant: 


John A. Corte, Esq., Pittsburgh, Penna. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 
C. A. No, 70-325 
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MEMORANDUM AND ORDER 
MarRsH, Chief Judge 


This action was brought by the United States of America pur- 
suant to Section 8a(6) of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. § 608a(6)), to enforce the 
provisions of the Act and of Federal Milk Marketing Order No. 
386 (7 CFR Part 1036) “Order” which regulates the handling of 
milk in the Eastern Ohio-Western Pennsylvania Milk Marketing 
Area, and to prevent and restrain the defendant, his agents, em- 
ployees, successors, assigns, and all other persons in active par- 
ticipation or concert with him from handling milk in violation of 
the Act or the provisions of the Order. 


On November 138, 1970, this Court granted plaintiff’s motion for 
summary judgment and in its Order also issued a mandatory in- 
junction against the defendant, his agents, employees, successors, 
assigns, and all persons in active concert or participation with 
him to comply fully with the provisions of the Act and the Order 
and more particularly: 


“(1) To submit to the Market Administrator of Order No. 
36 all reports required pursuant to the terms of Order No. 
36 beginning with those due in August, 1968, to the present 
and all future reports as they become due from this date 
forward; 


(2) To make available for inspection by the Market Ad- 
ministrator all accounts and records which are required to be 
made available under the terms of the Order; and 


(3) To pay forthwith all obligations which may be due 
and to pay all future obligations when due, pursuant to the 
terms of the Order.” 


This Court further retained jurisdiction of this matter for the 
purpose of entering further orders and judgments as necessary 
to give full relief to the parties. 


The defendant did not comply with the aforementioned Order 
of this Court. As a result, plaintiff filed a Motion for a “Show 
Cause Order” why the defendant should not be held in contempt 
of this Court for his failure to file reports required of him pur- 
suant to the provisions of Order No. 36. Simultaneously, it filed 
a “Motion for a Supplemental Order” for a money judgment with 
respect to certain billings which it had made pursuant to the pro- 
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visions of Order No. 36 to the defendant which were issued sub- 
sequent to the Court’s Order and which defendant failed and re- 
fused to pay. Defendant then filed all reports required pursuant 
to the provisions of Order No. 36 prior to the oral hearing on 
these motions for the period July, 1968, through December 1971. 
On March 31, 1972, this Court issued an “Opinion and Order” 
in which it ruled that, since the defendant has filed all reports 
required as of the date of hearing, it would not hold him in civil 
contempt of Court and also that the plaintiff should have judg- 
ment in the amount of $26,779.87 based on the billings issued by 
the Market Administrator and interest which had accrued there- 
on for the period July, 1968, through January, 1971. The Court 
ordered that judgment in that amount be entered in favor of the 
plaintiff and that such judgment be entered as a lien on the prop- 
erty of the defendant. 


On or about July 3, 1973, the plaintiff filed a second “Motion 
for Supplemental Order” and also a “Petition for Show Cause 
Order” why the defendant should not be held in civil contempt 
of Court as a result of his failure to comply with the Order of 
this Court which was issued on November 13, 1970. On August 
28, 1973, an oral argument was had before this Court. On the 
basis of the briefs filed by the parties, the arguments held be- 
fore this Court, and the evidence taken at that hearing,’ this 
Court makes the following: 


FINDINGS OF FACT 


(1) Defendant, Andrew W. Leonberg, operates a milk proc- 
essing plant in New Sewickley Township in the County of Beaver 
of the State of Pennsylvania and is within the jurisdiction of this 
Court. 


(2) On April 11, 1973, the Judicial Officer of the United States 
Department of Agriculture, acting as and for the Secretary of 
Agriculture, issued a Final Decision and Order in an administra- 
tive proceeding which had been brought before the Department 
of Agriculture by the defendant in this action in which he found 
that the defendant has been a fully regulated handler of milk, 


1. At the hearing on plaintiff’s “Petition for Show Cause Order” both 
parties were ordered to file proposed findings of fact and conclusions of law 
within 30 days of receipt of the transcript. The plaintiff has filed timely 
proposed findings and conclusions, many of which are herein adopted, but 
the defendant has failed to comply with the Court’s order and is in default. 
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fully subject to the provisions of Order No. 36 since July 1, 1968, 
(Exhibit A to Motion For Supplemental Order). 


(83) The Final Decision and Order of the Judicial Officer of 
the United States Department of Agriculture in the aforemen- 
tioned administrative proceeding became final on May 1, 1973, 
when the time for appeal to a United States District Court of that 
decision ran, as provided for in 7 U.S.C. § 608c(15) (B). There- 
fore, the rulings of the Judicial Officer in that administrative pro- 
ceeding became final.? 


(4) Pursuant to the applicable provisions of Order No. 36, the 
defendant, as a handler of milk, is required to file full and com- 
plete reports with respect to its operations as a handler (7 CFR 
§§1036.30 and 1036.31). Furthermore, upon receiving billings by 
the Market Administrator for financial obligations which became 
due under that Order, defendant is required to make prompt pay- 
ments in accordance with the provisions of the Order to the so- 
called producer-settlement, administration, and marketing serv- 
ices funds (7 CFR §§1036.71, 1036.85 and 1036.86). Defendant 
has never voluntarily met the requirements of Order No. 36 with 
respect to the filing of reports (Tr. 7-8), and has never filed a 
full and complete report (Tr. 7-8), and has never paid to any of 
the aforementioned funds as billed by the Market Administrator 
(Tr. 8). 


(5) The Market Administrator of Order No. 36 has received 
incomplete reports from the defendant for the period July, 1968, 
through December, 1971 (Tr. 7). On the basis of the information 
contained in those reports, the Market Administrator has issued 
billings to the defendant for that period (Tr. 7). As of August 
28, 1973, the amounts which defendant owed to each fund, but 
on which defendant had made no payments, including overdue 
charges, were as follows: 


a. To the producer-settlement fund, $34,290.39, plus over- 
due charges of $4,420.68, for a total obligation to that fund 
of $38,711.07 (Tr. 9); 

b. To the administration fund, $1,003.53 plus overdue 
charges of $130.80, for a total obligation of $1,134.33 (Tr. 
9); 


2. Defendant filed an appeal in this Court from the Decision and Order of 
the Judicial Officer of the United States Department of Agriculture which 
was issued on April 11, 1973. On October 3, 1973, by stipulation of the parties, 
Judge Joseph P. Willson entered a Dismissal Order after defendant ad- 
mitted that the time for appeal had run. (Civil No. 73-535). 
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c. To the marketing services fund, $1,114.42 plus overdue 
charges of $160.65, for a total obligation of $1,275.07 (Tr. 9). 


Therefore, the total obligation for the three aforementioned funds 
which is owed by the defendant through August 28, 1973, for 
obligations which accrued during the period July 1, 1968, through 
December 31, 1971, is $36,408.34 plus overdue charges of $4,712.- 
13 for a total obligation of $41,120.47 (Tr. 10). 


(6) On August 27, 1973, one day before the latest hearing in 
this case, the defendant submitted to the Market Administrator 
for Order No. 36 reports of its receipts and utilization of milk 
for the months February, 1972 through July, 1973. These reports 
were found by the Market Administrator to be incomplete and 
not of such a nature as to allow him to compute billings for the 
three above-mentioned funds. On the basis of the information con- 
tained in those reports, it is impossible for the Market Admin- 
istrator to determine the obligations of the defendant for the pe- 
riod February, 1972 through July, 1973 (Tr. 8, 11). 


(7) Compliance with the provisions of Marketing Order No. 36 
requires each handler to fill full and complete reports of its re- 
ceipts and utilization of milk, including the butterfat content of 
the milk it receives (7 CFR Part 1036.30). Unless such informa- 
tion is proyided, the Market Administrator cannot fulfill his du- 
ties under Order No. 36 (Tr. 4-11). The failure and refusal of 
the defendant to file full and complete reports of his receipts and 
utilization of milk is a severe impediment to the proper admin- 
istration of Order No. 36 by the Market Administrator. The his- 
tory of defendant’s actions with respect to the filing of reports 
shows that defendant will not comply with the orders of this 
Court unless the full power of this Court is brought to bear to 
compel the defendant to do so. 


(8) It is clear from the testimony taken at the hearing that 
the defendant has the financial ability to pay the billings issued 
by the Market Administrator (Tr. 23, 35, 37), in view of the fact 
he owns more than 200 cows with an estimated value of between 
$500 and $700 per cow. 


CONCLUSIONS OF LAW 


1. As this Court stated in its Decision filed on November 13, 
1970 in this case: 


“The Agricultural Marketing Agreement Act of 1937, 7 
U.S.C. § 608c (15) (A), (B) provides a complete and exclusive 
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remedy, including judicial review, to consider any defenses 
to a Milk Marketing Order. Until this court is called upon 
under § 8c(15)(B) of the Act, supra, to review an adverse 
decision of the Secretary, defendant’s obligations under the 
Order cannot be passed upon. United States v. Ruzicka, 329 
U.S. 287 (1946); United States v. Mills, 185 F. Supp. 709 
(D.C. Md. 1960) ; United States v. Ideal Farms, 162 F. Supp. 
28 (D.C.N.J. 1958), aff’d per curiam, 262 F. 2d 334 (3d Cir. 
1958) ; United States v. Hogansburg Milk Co., 57 F. Supp. 
297 (N.D.N.Y. 1944).” 


Since no valid appeal was effectuated by the defendant, the find- 
ing of the Judicial Officer of the United States Department of 
Agriculture that the defendant is a fully regulated handler of 
milk under the provisions of Order No. 36 became final as to the 
defendant on May 1, 1973 (7 U.S.C. § 608c(15) (B)). 


2. In view of the statutory finality of the Decision of the Ju- 
dicial Officer, the billings issued by the Market Administrator of 
Order No. 36 to the defendant and the overdue charges which 
have accrued thereon must be paid without further delay. 


38. The defendant in this action, Andrew W. Leonberg, is in 
civil contempt of this Court due to his failure to obey the Order 
of this Court issued on November 13, 1970, requiring the de- 
fendant to file reports of his operations, as required by Milk 
Marketing Order No. 36, for each month. The history of this case 
shows clearly that defendant consistently refuses and fails to file 
any reports with respect to its operations until such time as suf- 
ficient pressure is brought to bear upon him that he can no longer 
avoid doing so. The reports filed by the defendant for February, 
1972 through July, 1973 are virtually useless to the Market Ad- 
ministrator because of the almost nonexistent information which 
is contained within them. It is no excuse for defendant to fail to 
meet the requirements of Order No. 36 with respect to the filing 
of the reports because he refuses to keep records which are suf- 
ficient to enable him to provide the required information. All 
handlers under Order No. 36 are required to meet the same re- 
quirements with respect to reporting and the maintenance of ade- 
quate records. This Court views the filing of reports which are 
virtually blank to be the same as not filing any reports at all. 


4. Defendant’s record of refusal to comply with the Order of 
this Court with respect to the filing of reports required by Milk 
Marketing Order No. 36 is contemptuous. The prior history of 
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defendant’s refusals to obey the Order of this Court makes it clear 
that he will not obey it at this time unless the full coercive power 
of this Court is brought to bear. 


5. In a proceeding of this nature, this Court is empowered to 
sentence an individual to jail until such time as he complies with 
the Order of the Court to perform certain actions. Based on de- 
fendant’s past history of refusing to obey prior Orders, this Court 
is of the opinion that the only method by which to assure that 
Mr. Andrew W. Leonberg will comply with its Order to file com- 
plete and accurate reports required by Milk Marketing Order No. 
36 is to sentence him to jail until such time as he does so. There- 
fore, the defendant, Andrew W. Leonberg, will be sentenced by 
this Court to jail until such time as he files all required reports 
of his operations as a handler of milk under Federal Milk Market- 
ing Order No. 36 for the period January 1, 1972, to the present. 
Furthermore, such reports are to be fully, completely, and ac- 
curately filled out by the defendant with the exception that, if 
he does not have certain information with respect to his opera- 
tions as a handler of milk for the period January 1, 1972, through 
November 30, 1973, he may make a showing to the Court that 
he does not have this information, and he will be excused from 
providing it to the Market Administrator for this period. How- 
ever, the Market Administrator shall thereupon compute any ob- 
ligation of defendant on the basis of information available to him. 
For the period December 1, 1973, and thereafter, the defendant 
shall fully, completely, and accurately provide all information re- 
quired by the Market Administrator. Finally, this Court will de- 
lay the execution of the sentence for a period of 30 days so as to 
enable the defendant to file the required reports. If defendant 
should file satisfactory reports during this 30-day period, such 
jail sentence will be rescinded. 


6. Notice is hereby also served on the defendant that if he 
fails to file complete and accurate reports in a timely fashion for 
each month beginning with resports for December, 1973, he shall 
be in contempt for disobedience of this Court’s Order and this 
Court will not accept any claim by defendant that he cannot com- 
plete the reports because he wilfully refuses to maintain adequate 
records. It is his duty to maintain records sufficient to enable him 
to complete the reports. 


7. The plaintiff in this action is entitled to a supplemental 
money judgment against the defendant in the amount of $14,340.- 
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60 which will be entered at this time. The total amount which the 
defendant presently owes to the producer-settlement, administra- 
tive and marketing service funds under Order No. 36 for the pe- 
riod July 1, 1968, through December 31, 1971, plus overdue 
charges, is $41,120.47. Defendant is ordered to pay this amount 
($41,120.47) to plaintiff forthwith. 


An appropriate order will be entered. 


ORDER OF COURT 


AND NOW, to-wit, this 28 day of November, 1973, IT IS OR- 
DERED, ADJUDGED AND DECREED: 


1. That the defendant, Andrew W. Leonberg, be imprisoned un- 
til he complies fully and completely with the Order of the Court 
entered November 30, 1970, that he 


“Submit to the Market Administrator of Order No. 36 all re- 
ports required pursuant to the terms of Order No. 36 begin- 
ning with those due in August, 1968, to the present, and all 
future reports as they become due from this date forward’, 


and that he may purge himself from the contempt by filing the 
required reports of his receipts and utilization of milk on the 
forms he receives each month from the Market Administrator for 
each month beginning with reports for his activities as a handler 
of milk in January, 1972, and continuing with reports of his ac- 
tivities as a handler of milk through November, 1973, which re- 
ports must be fully, completely, and accurately filled out, except 
that with respect to the butterfat content of the milk received by 
the defendant during this period, it shall not be necessary for 
him to report such content if this information is no longer avail- 
able to him. The defendant is granted a stay of execution for a 
period of 30 days from the date of this judgment so as to enable 
him to complete and file with the Market Administrator of Or- 
der No. 36 the required reports of his activities as a handler of 
milk during the period January, 1972, through November, 1973; 
at the end of said 30-day period, unless there is further Order 
of this Court, the United States Marshal is directed to take de- 
fendant into custody and confine said defendant in Allegheny 
County Jail, Pittsburgh, Pennsylvania until further order of this 
Court; 


2. That the defendant file on time the required reports of his 
receipts and utilization of milk on the forms he receives each 
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month from the Market Administrator beginning with reports of 
his activities during December, 1973, and continuing with his ac- 
tivities as a handler of milk for every month thereafter, which 
reports must be fully, completely, and accurately filled out; and 


3. That judgment be and the same hereby is entered in favor 
of the plaintiff and against the defendant in the amount of $14,- 
340.60, which when added to the judgment entered on March 31, 
1972, in favor of the plaintiff and against the defendant in the 
amount of $26,779.87 results in a total judgment in favor of the 
plaintiff and against the defendant in the amount of $41,120.47, 
which judgment comprises all obligations of the defendant to the 
producer-settlement, administrative, and marketing service funds 
under Order No. 36 for the period July 1, 1968, through Decem- 
ber 31, 1971, plus overdue charges thereon, as provided for in 
Order No. 36, through August 28, 1973, and that the plaintiff be 
given execution thereon. Defendant is ordered to pay this amount 
($41,120.47) to plaintiff forthwith. 


IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that this Court shall retain jurisdiction of this action for the pur- 
pose of entering such further orders and judgments as may be 
necessary to give full relief to the parties. 
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Consent order 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with its refusal 
to accept delivery of and to pay the full agreed purchase price of meat 
and meat food products purchased in commerce. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on September 20, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act. 


Respondent has filed an answer in which it admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 


cedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the cease and de- 
sist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) R. O’Brien & Sons Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Chicago, Illinois. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of manufacturing and preparing meats and 
meat food products for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 


packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer 
under the Act, contracted for the purchase of a load of Choice 
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Heifer Hindquarters from the Needham Packing Company, Inc., 


Sioux City, Iowa. Delivery was scheduled for Friday, October 13, 
1972, with no time of arrival specified. Respondent, on October 
13, 1972, refused to accept this load of hindquarters which were 
offered for delivery by the Sioux Transportation Company, 
Inc., shortly after 8:00 a.m., and again at approximately 1:30 


p.m. After the second attempt at delivery, the respondent alleged 
“late delivery”, and requested an allowance of one cent per pound, 
or a total of $379.20. The carrier, in an effort to settle the dispute, 


agreed to pay the amount claimed; however, it deducted reconsign- 
ment and delivery charges of $217.77 from respondent. The load 
of hinds were finally delivered by the carrier and accepted by re- 
spondent October 17, 1972, after having been refused again on 
October 16, 1972. Respondent then, without justification, deducted 


$217.77 from its payment to Needham Packing Company, Inc., 
for a subsequent shipment. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has violated section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: 


1. Refusing to accept delivery of meat or meat food products 
purchased in commerce, and offered for delivery in accordance 
with the terms of the purchase agreement; and 


2. Refusing to pay the full agreed upon purchase price of meat 
or meat food products purchased in commerce. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No, 15,586) 


In re CATTLEMEN’S COMMISSION COMPANY. P&S Docket No. 4854. 
Decided December 4, 1973. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with the financing 
of separately registered dealers and others and in being a guarantor on 


a loan for the purchase of livestock to be sold through its own stock- 
yard. 


Hugh A. Stowe, for complainant. 
James H. Milam, Lubbock, Texas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by complaint 
filed on September 18, 1973, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, charging the respondent has violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and de- 
sist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Cattlemen’s Commission Company, hereinafter referred 
to as the respondent, is a corporation, with its principal place of 
business located at South University Avenue, Box 6277, Lubbock, 
Texas 79413. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Cattlemen’s Commission Company, a stockyard, posted 
under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from on or about July 1, 1969, 
established an account to finance livestock transactions by sepa- 
rately registered livestock dealers, which account has functioned 
continuously in the name of A. L. Hamilton Cattle Account 
through June 7, 1973. The aforementioned account is secured by 
respondent at respondent’s place of banking, First National Bank 
at Lubbock, Lubbock, Texas, with a Master Note, with a base 
amount of $400,000. Money is borrowed against said Master Note 
and loaned to dealers to purchase livestock primarily for sale at 
respondent’s stockyard within one week. Interest on the loans dur- 
ing the first week is paid to the bank from respondent’s Expense 
Account. 


8. Respondent, during the period from on or about April 27, 
1970, established an account to finance livestock purchases by 
separately registered livestock dealers and others, which account 
has functioned continuously in the name of Cattlemen’s Commis- 
sion Company Cattle Account through June 7, 1973. The afore- 
mentioned account is secured by respondent at respondent’s place 
of banking, First National Bank at Lubbock, Lubbock, Texas, with 
a Master Note, with a base amount of $200,000. Money is bor- 
rowed against said Master Note and loaned to customers for the 
abovestated purpose. Loans are due for repayment within ninety 
(90) days. Respondent charges the customers interest on these 
loans, pays a portion thereof to the bank and retains the re- 
mainder. 


4. The aforesaid two finance accounts operated by respondent 
were established and have been used with the full knowledge and 
consent of each stockholder of the corporation, with the two prin- 
cipal guarantors of the Master Note for each account originally 
being A. L. Hamilton and Howard Alford. Both Hamilton and 
Alford were officers of respondent corporation when the finance 
accounts were established. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4, 
respondent has violated section 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and section 201.61(a) of the regulations 
(9 CFR 201.61 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its owners, officers, agents and employees, directly 
or through any corporate or other device, in connection with its 
livestock operations subject to the Act, shall cease and desist from. 


(1) Maintaining, or otherwise using, any account, scheme, or 
other device to finance independently operated and separately reg- 
istered dealers, in the purchase of livestock to be sold through 
respondent’s stockyard or at any other place. 


(2) Being a guarantor on any loan made by a bank for the pur- 
pose of financing the purchase of livestock to be sold through its 
stockyard. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,587) 


In re GARY BERTA and TIGE ENTERPRISES, INC. P&S Docket No. 
4819. Decided December 11, 1973. 


Consent order—(Gary Berta) 


Respondent Gary Berta has consented to the issuance of a cease and desist 
order against him for violations of the Act and regulations in con- 
nection with his operations as a dealer and market agency, involving 
his financial requirements, the issuance of insufficient funds checks and 
his failure to honor drafts. The complaint as to respondent Tige Enter- 
prises, Inc. is dismissed. 


Hugh A. Stowe, for complainant. 
Russell E. Lovell, Sctoos Bluff, Nebr., for respondent Gary Berta. 
Leonard S. Tabor, Gering, Nebr., for respondent Tige Enterprises, Inc. 


Decision by John Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 21, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent, Gary Berta, has filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 
et seq.) and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended 
that the cease and desist order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Tige Enterprises, Inc., hereinafter individually or sepa- 
rately referred to as the corporate respondent, is a corporation 
with its principal place of business located at Gering, Nebraska. 


(b) The corporate respondent, at all times material herein, 
under the direction, control, and management of Gary Berta, here- 
inafter individually or separately referred to as the individual re- 
spondent, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce; and 


(c) The individual respondent, whose address is Gering, 
Nebraska, at all times material herein, was president, manager 
and principal owner of the corporate respondent. 


2. (a) The corporate respondent’s current liabilities presently 
exceed its current assets. 


(b) As of March 6, 1973, the corporate respondent’s cur- 
rent liabilities exceeded its current assets. As of said date, the 
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corporate respondent had current liabilities totaling approxi- 
mately $226,754.28 and current assets totaling approximately 
$131,000.00 resulting in an excess of current liabilities over cur- 
rents assets of approximately $95,754.28. 


8. (a) The corporate respondent, under the direction, control, 
and management of the individual respondent, in connection with 
its operations as a dealer and market agency, on or about the 
dates and in the transactions set forth in paragraph III of the 
complaint, purchased livestock, in commerce, from Mid-South Or- 
der Buyers, Inc., Jackson, Mississippi, and failed to pay, when due, 
the full purchase price of such livestock. 


(b) As of April 16, 1973, there remained unpaid by cor- 
porate respondent, $66,710.97 of the purchase price of said live- 
stock purchased by it from Mid-South Order Buyers, Inc. 


4. (a) The corporate respondent, under the direction, control, 
and management of the individual respondent, in connection with 
its operations as a dealer and market agency, on or about the 
dates and in the transactions set forth in paragraph IV of the 
complaint, purchased livestock, in commerce, from John Clay & 
Company, South St. Joseph, Missouri, and failed to pay, when due, 


the full purchase price of such livestock in that it failed to honor 
drafts, issued in payment for said livestock, when presented for 
payment. 


(b) As of April 16, 1973, there remained unpaid by cor- 
porate respondent $55,257.09 of the purchase price of said live- 
stock purchased by it from John Clay & Company. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, the cor- 
porate respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
the individual respondent has willfully violated sections 307 and 
312(a) of the Act, (7 U.S.C. 208, 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent, Gary Berta, has consented to the is- 
suance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 82 A.D. 1932 


ORDER 
Respondent, Gary Berta, shall cease and desist from: 


(1) Operating Respondent Tige Enterprises, Inc., or any other 
corporation, partnership, or sole proprietorship subject to the Act 
and which he owns, directs or controls, while the current liabili- 
ties of such business exceeds its current assets; 


(2) Failing to pay, when due, or causing Tige Enterprises, 
Inc., or any other corporation or partnerhip, subject to the Act 
and which he owns, directs or controls, to fail to pay, when due, 
the full purchase price of livestock purchased in commerce; and 


(3) Failing to honor drafts issued, or authorized to be issued, 
in payment for livestock purchased in commerce, when presented 
for payment, or causing such drafts not to be so honored by Tige 
Enterprises, Inc., or any other corporation or partnership, sub-. 
ject to the Act and owned, directed or controlled by him. 


Nothing in this order prohibits respondent, Gary Berta, from 
being employed by a dealer or market agency registered under 
and subject to the Act. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,588) 


L. W. ERB v. JOE P. SILvA & DON A. HAGLUND, d/b/a SILVA-HAG- 
LUND LIVESTOCK AUCTION. P&S Docket No. 4742. Decided 
December 11, 1973. 


Dishonored check—Agency—Burden of proof unsustained—Dismissal 


Where complainant failed to establish that T. H. Cecil was the agent of 
respondents in the transactions in issue herein, the complaint is dis- 
missed for lack of proof. 


Keith D. Evans, Salem, Oregon, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondents. 
Robert L. Purcell, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an informal complaint filed on August 19, 1971, and by a formal 
complaint filed on September 9, 1971. In the formal complaint, 
complainant seeks reparation from the respondents in the amount 
of $7,530.00, the alleged unpaid balance from the sale of 32 heifers 
on May 28, 1971. Both the informal and formal complaints had 
named T. H. Cecil of Jefferson, Oregon, as a respondent. Later 
his name was deleted, his whereabouts not being known and it 
being impossible to serve a copy of the complaint on him. 


Copies of the informal and formal complaints, and of the in- 
vestigation report prepared by the Packers and Stockyards Ad- 
ministration of this Department and filed in this proceeding pur- 
suant to the rules of practice (9 CFR 202.40), were served on 
respondents on October 20, 1972 and a copy of the investigation 
report was served on the complainant on the same day. 


Respondents filed an answer denying the allegations of the com- 
plaint, and a motion for dismissal on the grounds, first, that the 
complaint was not filed within 90 days of the accrual of the cause 
of action as required by the Act, and second, that the single trans- 
action alleged, not reflecting a course of business conduct, could 
not be construed as violating the Act. The answer and motion 
contained a request for an oral hearing. 


An oral hearing was held at Medford, Oregon, on August 15, 
1973 before Karl A. Kern of the Office of the General Counsel of 
this Department. Complainant was represented at the hearing by 
Keith D. Evans, Esq., Salem, Oregon and respondents were rep- 
resented by C. T. ‘Tad’ Sanders, Esq., Kansas City, Missouri. 
Three witnesses testified. Proposed findings of fact, conclusions 
and order were filed by respondents. 


FINDINGS OF FACT 


1. Complainant L. W. Erb is an individual residing in Albany, 
Oregon. 


2. Respondents Joe P. Silva and Don A. Haglund, partners do- 
ing business as Silva-Haglund Livestock Auction, at all times ma- 
terial herein engaged in business as a market agency buying live- 
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stock in commerce on commission, and as a dealer buying and 
selling livestock for their own account, in commerce, operating 
on Silva-Haglund Livestock Auction, Modesto, California, a posted 
stock yard subject to the Act, and were so registered under the 
Act with the Secretary of Agriculture. 


3. On or about May 28, 1971, complainant sold and delivered 
to T. H. Cecil 32 heifers at complainant’s farm near Albany, Ore- 
gon, for a total consideration of $8,530.00. 


4. On or about June 1, 1971, T. H. Cecil delivered to complain- 
ant a check in the amount of $8,530.00 in payment for the 32 
heifers which Cecil had purchased from complainant. The check 
was deposited in complainant’s bank. 


5. On or about June 3, 1971, complainant accompanied T. H. 
Cecil to the livestock auction held at respondents’ auction yard at 
Modesto, California, at which auction the same 32 heifers were 
sold. 


6. Upon his return home complainant was notified by his bank 
that T. H. Cecil’s check in the amount of $8,530.00 had not been 
honored by the bank on which it was drawn. Complainant advised 
Cecil of this and was instructed by him to redeposit the check. 


This complainant did. 


7. The $8,530.00 check was dishonored a second time and com- 
plainant then went to the home of T. H. Cecil who gave him $1,000 
and promised him the balance within a day or two. The balance 
of $7,530 was never received by complainant and the whereabouts 
of Cecil were not presently known. 


8. The informal complaint was filed within 90 days of the ac- 
crual of the cause of action alleged therein. 


CONCLUSIONS 


Respondents assert that the complaint in this proceeding was 
not filed within the statute of limitations provided in the Act. The 
informal complaint was filed in writing on August 19, 1971, con- 
taining all the facts necessary to apprise the respondents of what 
was complained about and therefore the requirements of section 
309 of the Act (7 U.S.C. 210) have been met. Mowry v. Phifer, 
21 A.D. 244 (1962). Accordingly, it is concluded that the com- 
plaint in this proceeding was filed within 90 days from the ac- 
crual of the alleged cause of action and a decision on the merits 
is therefore a proper matter for the Secretary’s consideration. 
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Respondents further assert that this case involved a single 
transaction, not a course of business conduct, and hence could not 
be construed as an unjust practice in violation of the Act. This 
position is without merit. The word “practice” as used in the sec- 
ond clause of section 307(a) of the Act, refers to a course of con- 
duct of the regulated industry, not to a course of conduct of a 
particular respondent. Also, Congress intended in sections 308 (b) 
and 309 of the Act to give the Secretary jurisdiction to issue 
reparation orders in disputes involving single transactions such 
as the one involved in this proceeding. See Neugebauer v. Ryken 
& Ryken, 32 A.D. 636 (1973). 


The basic issue to be resolved in determining the possible lia- 
bility of the respondents is the relationship of the respondents to 
T. H. Cecil. Complainant testified that Cecil had represented to 
him that he had an “arrangement” with an auction yard in Mo- 
desto, California; that he would buy cattle for them, and that the 
auction yard would then send him the money to cover the purchase 
price. Complainant had known Cecil casually for a number of 
years and knew that he, Cecil, had little if any operating capital 
of his own. About the middle of May of 1971, or about 2 weeks 
prior to the sale which is the basis for this proceeding, complain- 


ant had sold 25 heifers to Cecil under this “arrangement” at $400 
per head. The total consideration was $10,000. Cecil gave com- 
plainant a check in this amount which check complainant depos- 
ited. The check was honored by the bank on which it was drawn. 
Following the sale complainant accompanied Cecil to the Silva- 
Haglund Livestock Auction in Modesto, California, where Cecil 
sold the cattle. 


Thereafter, on or about May 28, 1971, complainant sold an- 
other 32 head of cattle to T. H. Cecil for a consideration of $8,- 
530. About three days later, just prior to their joint departure 
again to Modesto, California, for the sale of Cecil’s cattle to re- 
spondents, Cecil gave complainant his check for $8,530 which 
check complainant deposited. Upon his return from the sale com- 
plainant was notified by his bank that the $8,530 check had not 
been honored. When advised of this Cecil told complainant to re- 
deposit the check, which complainant did. When the check was re- 
turned the second time because of insufficient funds complainant 
went to Cecil’s home where Cecil gave him $1,000 and promised 
him the balance shortly. The balance was never paid and Cecil 
eventually disappeared. 
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The burden is on complainant to establish agency in this case. 
See F. G. Gonzales v. Hunt & Hunt, 31 A.D. 1280 (1972). The 
evidence to do so is wholly insufficient. The sale of 32 heifers on 
May 28, 1971, was a sale by complainant as seller to Cecil as 
buyer. The cattle were inspected on the day of sale by the Live- 
stock Division of the State of Oregon Department of Agriculture. 
The inspection certificate showed T. H. Cecil as the owner. The 
heifers purchased by Cecil were sold on June 3, 1971 at Modesto, 
California. Both complainant and Cecil witnessed this sale. One of 
the respondents, Haglund, testified at the oral hearing regarding 
the purchases from Cecil on June 3, 1971. Apparently Cecil had 
reported to Haglund that he had purchased the heifers from com- 
plainant and still owed complainant something on the purchase 
price; for this reason, in the office after the sale, complainant 
and Cecil were asked if they wanted two checks. Complainant 
made no reply and Cecil answered, “‘no, I will settle up with him.” 
When asked about this incident complainant testified, “I never 
paid any attention to that part of it. I figured it was their busi- 
ness. ... I already had the check for them from Mr. Cecil.” 


Further, Cecil as a person with voidable title had power to 
transfer good title to respondents as a good faith purchaser for 
value even though Cecil had obtained delivery by giving a check 


drawn on insufficient funds. U.C.C. §2-408; K. D. Breneman v. 
Brush Livestock, 32 A.D. 429 (1978). 


Since complainant has failed to sustain the burden of estab- 
lishing that T. H. Cecil was the agent of respondents it is con- 
cluded that the complaint should be dismissed for failure of proof. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to dele- 
gated authority, 37 F.R. 28475, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. On applications for reopen- 
ing hearings, for rehearings or rearguments of proceedings, or 
for reconsideration of orders, see 9 CFR 202.57 and 202.21. On 
complainant’s right to judicial review hereof, see United States v. 
1.C.C., 887 U. S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 





WALLACE SPOR v. KANSAS CITY LIVESTOCK 
Cite as 32 A.D. 1937 


(No. 15,589) 


WALLACE SPOR v. KANSAS CITY LIVESTOCK EXCHANGE. P&S 
Docket No. 4727. Decided December 11, 1973. 


Death of animal—Absence of negligence—Dismissal 


Where complainant failed to establish that the death of the sow involved 
was caused by negligence or mishandling by respondent, the complaint 
is dismissed. 


Complainant pro se. 
Respondent pro se. 
Robert L. Purcell, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed with the Packers and Stockyards Administration, Wal- 


lace Spor sought reparation from the Kansas City Livestock Ex- 


change in the amount of $100, the estimated value of one sow, 
which died after delivery for sale at the Kansas City Stockyard. 


In an informal complaint dated October 16, 1972 and a formal 
complaint filed October 24, 1972, complainant Wallace Spor al- 


leged that on the evening of September 17, 1972, he trucked seven 
sows from his farm near Excelsior Springs, Missouri, to the Kan- 


sas City Stock Yards, Kansas City, Missouri, and unloaded the 
sows at approximately 8 p.m., for sale the following day; on the 


morning of September 18, 1972, one of the seven sows was found 
dead in the holding pens of Witherspoon Commission Company, 
where they had been driven the night before by personnel of re- 


spondent Kansas City Livestock Exchange. Complainant esti- 


mated his loss at $100 on the basis that five other sows of the ship- 
ment of seven sold for $502.69. 


Copies of the complaints and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 


partment and filed in this proceeding pursuant to the rules of prac- 
tice (9 CFR 202.40) were served on the respondent on November 
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28, 1972. A copy of the investigation report was served on the 
complainant on November 30, 1972. 


Respondent timely filed an answer to the reparation complaint, 
admitting that on the evening of September 17, 1972, their em- 
ployee drove seven sows owned by complainant from the unload- 
ing docks to the holding pens of Witherspoon Commission Com- 
pany. Respondent claimed to have no knowledge of the condition 
of the sows when they were delivered to the yards, and further 
denied that any of the seven animals were mishandled while in 
the custody of the respondent. Respondent requested an oral hear- 
ing. 


An oral hearing was held on May 25, 1973, at Prairie Village, 
Kansas, before Robert L. Purcell of the Office of the General 
Counsel of this Department. Neither party was represented by 
counsel. Two witnesses testified. 


FINDINGS OF FACT 


1. Complainant Wallace Spor was at all times material herein 
engaged in the business of farming and raising livestock near Ex- 
celsior Springs, Missouri. 


2. Respondent Kansas City Livestock Exchange, a voluntary 
association, at all times material herein engaged in business as a 
market agency, furnishing various stockyard services including 
delivery of livestock from unloading chutes to sales agency pens, 
operating on Kansas City Stock Yards, Kansas City, Missouri, 
and was so registered under the Act with the Secretary of Agri- 
culture. 


8. On September 17, 1972, complainant Wallace Spor delivered 
seven sows to the Kansas City Stock Yards at Kansas City, Mis- 
souri. The sows had been transported from the complainant’s farm 
near Excelsior Springs, Missouri, in an open truck, the trip tak- 
ing approximately 45 minutes, arriving at the stock yards at ap- 
proximately 8 p.m. 


4. At approximately 9 p.m. the same night, September 17, 1972, 
the sows were driven from the unloading pen to the holding pens 
of Witherspoon Commission Company by Lester Dean Lovell, an 
employee of respondent Kansas City Livestock Exchange. 


5. At approximately 7 a.m. on the morning of September 18, 
1972, H.H. Helm, a livestock salesman employed by Witherspoon 
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Commission Company, went to the Witherspoon hog alley and 
found that of seven sows left by Spor, six were alive and one was 
dead by an unknown cause. 


6. Six of the seven sows consigned for sale by the complainant 
were sold on September 18, 1972, for the sum of $622.54. The 
dead sow was picked up by Standard Rendering Co., Kansas City, 
Missouri, and no salvage was realized. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The facts of this case as reflected in the Findings of Fact are 
not in dispute as to any material point. Both parties admitted 
that they had no knowledge as to the cause of death of the one 
sow. 


The evidence is undisputed that within approximately 1 hour 
after the sows were unloaded, they were driven from the unload- 
ing pen to the holding pen of Witherspoon Commission Company, 
there to be held until sold the next day. The driver of the animals, 
Lester Dean Lovell, in an unsigned statement to the Packers and 
Stockyards Administration investigator, stated that at the time 
the animals were driven from the unloading pen to holding pen 
one sow appeared slower then the rest, though all of them ap- 
peared hot, and that they were not driven hard. Lovell stated that 
all of the animals were alive and appeared in satisfactory health 
when left in the holding pen for the night. 


The sows were next viewed at 7 a.m. the following morning by 
H. H. Helm, salesman for Witherspoon Commission Company, 
who discovered that one of the sows was dead. The remaining six 
were sold when the market opened at 8:30 a.m. on September 
18, 1972; thus the sows were on the stock yard premises not more 
than 12 to 13 hours. 


Complainant admitted that he had no evidence that the death 
of the sow resulted from any negligence on the part of the re- 
spondent or its employees. 


Since the complainant has failed to establish by a preponder- 
ance of the evidence that the death of the sow was caused by 
negligence, mishandling, or other failure on the part of respond- 
ent to render reasonable stock yard services as required by the 
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Act, the complainant has failed to carry his burden of proof and 
the complaint must be dismissed. See Johnson v. Haas Livestock 
Commission Co., Inc., 6 A.D. 324 (1947) ; Scheibel Bros. v. Cen- 
tral Livestock Assoc., 21 A.D. 226 (1962); and Fifer-Jary Live- 
stock v. Dudley Blaine et ai., 22 A.D. 370 (1963). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. On applications for reopening 
hearings, for rehearings or rearguments of proceedings, or for 
reconsideration of orders, see 9 CFR 202.57 and 202.21. On com- 
plainant’s right to judicial review hereof, see United States v. 
I.C.C., 387 U.S. 426. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,590) 


GLEN E. BURBRIDGE and GAIL E. BURBRIDGE v. GEORGE J. DEMI- 
TRUK, LEO A. ZARESTKY d/b/a RALSTON LIVESTOCK MARKET 
SERVICE, and JULIUS KUHLMAN a/k/a JUDY KUHLMAN. P&S 
Docket No. 4677. Decided December 12, 1973. 


Contract—Breach of—Statute of limitations—Dismissal 


Where the complaint herein was not filed within 90 days of accrual of the 
cause of action alleged, the complaint is dismissed. 


Complainants pro se. 
James Gleason, Omaha, Nebr., for respondent George J. Demitruk. 
Victor N. Nilsen, Englewood, Cal., for respondent Leo A. Zarestky. 
Don Clark Omaha, Nebr., for respondent Julius Kuhlman. 
John J. Casey, Presiding Officer. 
Roger L. Sherman, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an infor- 
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mal complaint filed February 1, 1972 and a formal complaint filed 
February 17, 1972, complainants alleged that: they purchased 98 
cows on September 17, 1971 and 27 cows on September 30, 1971, 
from respondent Demitruk; these cows were purchased through 
the respondent Zarestky and had originated from respondent 
Kuhlman; the 27 cows purchased September 30, 1971 were 
shipped from the Omaha, Nebraska stockyards to the complain- 
ants in Iowa; a health certificate delivered with the 27 cows 
showed that test records would follow; on October 13, 1971 the 
Division of Animal Industry, State of Iowa, served notice on the 
complainants that the 27 cows were under quarantine and that 
negative brucellosis and tuberculosis tests were needed to release 
the quarantine; the 27 cows were placed with the 98 cows pur- 
chased on September 17, 1971; on October 22, 1971 the complain- 
ants were again served notice from the Division of Animal In- 
dustry, State of Iowa, that the quarantine also applied to the 98 
cows and that a negative brucellosis test was needed within 30 
days of importation; respondent Demitruk represented these 125 
cows were tested and cleared for shipment to Iowa; complainants 
failed to receive from the respondents test records on the 125 
cows; all 125 cows were required to be tested on November 2, 
1971, and retested on November 5, 1971, to obtain the test re- 
sults; complainants were damaged by the cost of making the tests 
in the amount of $405 which was the amount claimed as repara- 
tion. 


Copies of the formal complaint and the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40) were served on each respondent on July 
17, 1972. A copy of the investigation report was served on the 
complainants on the same day. 


Respondents Demitruk and Zarestky filed answers alleging that 
all 125 cows were tested and health certificates prepared by a vet- 
erinarian in Nebraska. They generally denied the allegations of 
the complaint. Respondent Kuhlman filed an answer admitting 
that the 125 cows originated with him, but alleging that he had 
provided health certificates on the 125 cows to both respondents 
Demitruk and Zarestky and to the complainants through Za- 
restky. Kuhlman denied the remaining allegations of the com- 
plaint. All three respondents requested an oral hearing. 


An oral hearing was held in Omaha, Nebraska on March 29, 
1973 before Roger L. Sherman of the Office of the General Coun- 
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sel of this Department. Complainants were represented by Glen 
A. Burbridge and Frank L. Burbridge, Esq. of Omaha, Ne- 
braska. The three respondents were represented by James T. 
Gleason, Esq. of the same city. Three exhibits were offered by the 
complainants and received in evidence; one exhibit was offered by 
the respondents and received in evidence. 


FINDINGS OF FACT 


1. Complainants Glen E. Burbridge and Gail E. Burbridge are 
brothers operating a farm near Logan, Iowa. 


2. Respondent George J. Demitruk at all times material herein 
engaged in business as a market agency buying livestock on com- 
mission, and as a dealer buying and selling livestock for his own 
account, operating on Union Stock Yards, Omaha, Nebraska, a 
posted stockyard subject to the Act, and was so registered with 
the Secretary of Agriculture under the Act. 


3. Respondent Leo A. Zarestky at all times material herein was 
doing business as Ralston Livestock Market Service, engaged in 
business as a market agency and a dealer, buying and selling live- 
stock on commission and for his own account, operating on Union 
Stock Yards, Omaha, Nebraska and was so registered with the 
Secretary of Agriculture under the Act. 


4. Respondent Julius Kuhlman, also known as Judy Kuhlman, 
at all times material herein engaged in business as a dealer, buy- 
ing and selling livestock in commerce for his own account, with 
his principal place of business at Burlington, Colorado, and was 
so registered with the Secretary of Agriculture under the Act. 


5. On September 16, 1971, complainants purchased 98 cows 
from respondent Demitruk. Prior to the purchase, one Don Clark, 
an employee of respondent Kuhlman, had been hired by complain- 
ants to find and select some breeding cows to be delivered to the 
complainants’ farm in Iowa. Clark had found the 98 cows at Lin- 
coln, Nebraska in the possession of Demitruk. Complainant Gail 
Burbridge, and Frank Burbridge, had then viewed and negotiated 
the purchase of the cows with respondent Demitruk. Respondent 
Kuhlman owned or had some interest in these cows; however, 
the sale was handled for him by respondent Demitruk. Demitruk 
represented to the purchasers that the 98 cows had been tested 
as required for them to enter Iowa; he did not state that the 
cows had been tested for tuberculosis. A health certificate show- 
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ing that the 98 cows had been tested to determine whether they 
had brucellosis, and had been found free of it, prepared by the 
veterinarian who had administered the tests, was in the possession 
of the truck drivers when the cows were trucked from Lincoln, 
Nebraska to the complainants’ farm in Iowa. 


6. On September 30, 1971, complainants purchased 27 cows 
through an agent of respondent Demitruk. As in the previous pur- 
chase of 98 cows, Don Clark did not negotiate the purchase of 
these cows but had been hired by complainants to locate and se- 
lect the cows; Clark had located these cows at the Union Stock 
Yards in Omaha, Nebraska and Frank Burbridge representing 
the complainants had negotiated and purchased these cows from 
respondent Demitruk’s agent. Demitruk had sole ownership of 
these cows. He had obtained the cows originally from respondent 
Kuhlman, had sold them to a commission firm, which had sold 
them to one Moss in an intrastate transaction, Moss had rejected 
them, and then Demitruk had accepted return of ownership of the 
cows but had left them with the same commission firm to sell 
for him. 


7. Respondent Demitruk’s agent represented to Frank Bur- 
bridge that the 27 cows had been tested as required for them to 


enter Iowa; however, later on the date of purchase the brucellosis 
“test papers,” certificates of the results of tests to determine 
whether the cows had brucellosis, prepared by the veterinarian 
who had administered such tests, could not be found. The stock- 
yard authorities refused to allow the 27 cows to be shipped out 
of the stockyard for delivery in Iowa without such “test papers.” 
Then Don Clark contacted respondent Demitruk to obtain the test 
papers, Demitruk phoned the Iowa Division of Animal Industry 
and after he promised that the “test papers” would follow, the 
Iowa Division of Animal Industry issued a special permit which 
allowed the 27 cows to enter Iowa under quarantine. 


8. When these 27 cows were delivered to complainants’ farm 
in Iowa, complainants placed them in the same enclosure with 
the 98 cows purchased on September 16, 1971. Due to the ming- 
ling of both groups of cows, all 125 head were placed under quar- 
antine by the Iowa Division of Animal Industry pending the de- 
livery of the “test papers” on the 27 cows. Other cows on the 
complainants’ farm were not placed under quarantine because 
they were not mingled with the group of 27 cows. 


9. The “test papers” on the 27 cows were not delivered to the 
Iowa Division of Animal Industry. 
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10. On November 2, 1971 the Iowa Division of Animal Industry 
required all 125 cows to be tested for both brucellosis and tuber- 
culosis. The 98 cows purchased on September 16 had to be re- 
tested for brucellosis because the complainants had mingled them 
with the 27 cows purchased on September 30. These tests showed 
that all 125 cows were free of both brucellosis and tuberculosis. 
The cost of administering these tests amounted in sum to $405. 


CONCLUSIONS 


It was agreed between complainants and Demitruk that com- 
plainants would receive 125 cows, and would receive certificates 
prepared by a veterinarian, showing that he had administered 
tests to determine whether the cows were infected with brucel- 
losis, and which showed that they were not so infected, and that 
the tests had been administered not more than 30 days prior to 
the time the cows entered Iowa, commonly known as “test pa- 
pers”. 


The first group of 98 cows were delivered to complainants’ farm 
with the required “‘test papers” showing that the cows were free 
of brucellosis. The second group of 27 cows, however, were de- 
livered to complainants’ farm with a special permit from the Iowa 
Division of Animal Industry pending receipt of such “test papers” 
which respondent Demitruk promised would follow. Demitruk 
owned the 27 cows and sold them to complainants through an 
agent. 


It was clear from the testimony, that Demitruk promised to 
supply such “test papers” within 30 days after the 27 cows en- 
tered Iowa and that this was of the essence of the agreement be- 
tween Demitruk and the complainants. Thus, the fact that the 
appropriate “test papers” were not delivered within the agreed 
time, amounted to a breach of contract by Demitruk. Demitruk 
clearly had notice of such breach. The complainant buyers hav- 
ing accepted the cows and respondent Demitruk clearly having 
notice of such breach, the complainants may recover as damages 
for such breach “the loss resulting in the ordinary course of 


events from the seller’s breach as determined in any manner which 
is reasonable.” U.C.C. § 2-714; see also W. H. Hodges & Co. v. 


Bowman, 30 AD 335 (1971). 


“(T]he statute of limitations begins to run against a party to 
a contract when his cause or right of action on the contract ac- 


crues, that is, when the contract is broken by the other party, but 
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not before that time. The amount or kind of damages which plain- 
tiff claims and which may be recoverable by him on the breach 
is immaterial. * * * 


Under the rule that an action for a breach of contract may be 
begun before substantial damage has been sustained, a right of 
action accrues and the statute begins to run at the time the con- 
tract is broken, not at the time when actual damage results or 
is ascertained; nor does the subsequent accrual of additional dam- 
ages resulting from the same breach afford a new cause of action 
so as to create a new period of limitation. * * * 


Where the period for performance of the contract is fixed, the 
right of action accrues and the statute begins to run at the ex- 
piration of that period, not before. * * *” 

54 C.J.S. 39 et seq., Limitations of Actions §$§125(a), 126, 128. 


“As a general rule, the statute of limitations begins to run in 
civil actions on contracts from the time the right of action ac- 
crues. This is usually the time of the breach of the agreement, 
rather than the time that actual damages are sustained as a con- 
sequence of the breach. * * *” 

51 Am Jur 2d 695, Limitation of Actions $126. 


Clearly, the 90 day statute of limitations provided in § 309(a) 
of the Act (7 U.S.C. 210), began to run on October 30, 1971, 30 
days after the 27 cows entered the State of Iowa. The informal 
complaint not having been filed until February 1, 1972, it was 
not filed within 90 days of accrual of the cause of action alleged 
therein. Thus, the complaint must be dismissed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. On applications for reopening 
hearings, for rehearings or rearguments of proceedings, or for 
reconsideration of orders, see 9 CFR 202.57 and 202.21. On com- 
plainants’ right to judicial review hereof, see United States v. 


I.C.C., 387 U.S. 426. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 15,591) 


In re RUSSELL IRELAND. P&S Docket No. 4839. Decided December 
13, 1973. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the bond- 
ing requirements thereof. 

Thomas Heinz, for complainant. 

Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 2, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 


(9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 


consented to by the respondent be issued. 


FINDINGS OF FACT 
I 


(a) Russell Ireland, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 513 
Ohio, Holton, Kansas 66436. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Holton Community Sale, posted under and subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a com- 


mission basis at the stockyard and buying and selling livestock in 
commerce for his own account; and, 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondent was notified by certified mail on or about May 3, 


1978, that if he continued his livestock operations without proper 
bond coverage as required under the Act and the regulations, he 
would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Not- 
withstanding such notice, respondent engaged in the business of a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 213 


(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and is now in full compliance with the bond- 
ing requirements of the Act and the regulations, and complainant 
has recommended that such order be issued, the order will be is- 
sued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 


sonable bond or its equivalent as required under the Act and the 
regulations. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 


service upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 15,592) 


In re HUFFMAN CATTLE, INC. P&S Docket No. 4834. Decided De- 
cember 14, 1973. 


Insufficient funds checks—Failure to pay when due 


Where respondent violated the Act and regulations in failing to pay when 
due and in issuing insufficient funds checks for livestock purchased in 
commerce, respondent is ordered to cease and desist from such violations. 


James Andrews, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 27, 1978, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is engaged in the 
business of buying and selling livestock in commerce for its own 


account and buying livestock in commerce on a commission basis, 
and is charged with violations of said Act as indicated in the pro- 
posed findings of fact. A copy of the complaint and a copy of the 


Rules of Practice were served upon respondent. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the Rules of Practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. Complainant has recom- 
mended that respondent be found to have violated the Act and 
the regulations thereunder as charged and that an appropriate or- 
der be issued. 


FINDINGS OF FACT 


1. (a) Huffman Cattle, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business lo- 
cated at Crockett, Texas. 
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(b) Respondent is, and at all times material herein was, en- 


gaged in the business of buying and selling livestock in commerce 
for its own account and buying livestock in ecommerce on a com- 
mission basis. 


2. (a) Respondent, in connection with its livestock operations 


under the Act, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and in purported 
payment therefor issued checks which were returned unpaid by 


the bank upon which they were drawn because respondent did 


not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Date of Date of No. of of Check 

Purchase Check Head Amount Purchased at 

5/24/73 21 $4,016.54 Terrell Livestock Exchange, Inc. 
Terrell, Texas 

4/30/73 5/1/73 19 $4,270.15 Lufkin Livestock Exchange 
Lufkin, Texas 


(b) Respondent, on or about the dates and in the transactions 
specified above, and at divers at other times during the period 
from April 21, 1973, through June 7, 19738, purchased livestock 
in commerce and failed to pay, when due, the full amount of the 


purchase price for such livestock. 


CONCLUSIONS 


By reason of respondent’s operations as stated in Finding of 
Fact 2, respondent has violated section 312(a) of the Act (7 


U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
its operations as a dealer or market agency, shall cease and de- 


sist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account on which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 
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This Order shall be effective on the sixth day after the day the 
Decision and Order become final. 


Pursuant to the amended rules of practice governing pro- 
cedures under the Packers and Stockyards Act, this Decision and 
Order become final without further procedure 35 days after serv- 
ice hereof unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service, as provided in sections 
202.16 and 202.18 of the rules of practice under the Packers and 
Stockyards Act (9 CFR 202.1 et seq.) as amended and published 
in the Federal Register of August 20, 1973 (38 FR 22379-80, Vol- 
ume 160). 


Copies hereof shall be served upon the parties. 


(No. 15,593) 


In re PHOENIX LIVESTOCK AUCTION COMPANY, INC. P&S Docket 
No. 4779. Decided December 20, 1974. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in connection with net proceeds from 
the sale of consigned livestock, the issuance of insufficient funds checks, 
accounts and records and its custodial account. Respondent is suspended 
as a registrant under the Act for 14 days and thereafter until it demon- 
strates that it is no longer insolvent and the deficit in its custodial ac- 
count is eliminated. 


Thomas Heinz, for complainant. 
Robert P. Davidson, Scottsdale, Arizona, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The complaint filed by the Administrator, Packers and 
Stockyards Administration, on April 9, 1973, charges respondent 
with various violations of the Act and the regulations. Respond- 
ent in his answer filed on May 7, 1973, admitted the jurisdictional 
allegations of the complaint, denied the remaining allegations in 
the complaint, asked that the subject complaint be dismissed with 
prejudice, and requested an oral hearing in the matter. 
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After the hearing was opened in Phoenix, Arizona, on October 
16, 1978, counsel for the parties indicated a desire the matter be 
disposed of by reading into the record a consent answer with ac- 
companying stipulation. Accordingly, counsel for complainant 
read into the record a stipulation of understanding between the 
parties regarding the submission by respondent of certain finan- 
cial data to disclose the current financial condition of respondent. 
Counsel for respondent thereafter withdrew the answer filed in 
this proceeding on May 7, 1973, and in lieu thereof read into the 
record an answer which admits the jurisdictional allegations of 
the complaint, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure under the rules 
of practice (9 CFR 202.1 et seq.), and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint, the order to become 
effective on the sixth day after service upon respondent. 


FINDINGS OF FACT 
I 


(a) Phoenix Livestock Auction Co., Inc., hereinafter referred 


to as the respondent, is a corporation with its principal place of 
business located at 5901 East Baseline Road, Tempe, Arizona, 
whose mailing address is Route No. 2, Box 592, Tempe, Arizona 
85201. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operating 
Phoenix Livestock Auction Co., Inc., posted under and subject to 
the provisions of the Act; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


II 


(a) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


(b) As of July 31, 1972, respondent had current liabilities to- 
taling $192,676.57 and current assets totaling $78,610.00, result- 
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ing in an excess of current liabilities over currents assets of $114,- 
066.57. 


III 


Respondent engaged in the business of buying and selling live- 
stock in commerce on a commission basis notwithstanding that 
its current liabilities exceeded its current assets. 


IV 


Respondent failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


As of July 31, 1972, respondent had outstanding checks drawn 
on its custodial account for shippers’ proceeds in the amount of 
$155,577.32 and had, to offset said outstanding checks, a bank bal- 
ance of $6,451.94, deposits in transit of $23,164.43, and no pro- 
ceeds receivable, resulting in a deficiency of $125,960.95 in funds 
available to pay shippers’ proceeds. Such deficiency was due to re- 
spondent’s failure to deposit in its custodial account for shippers’ 
proceeds, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from sales of consigned 
livestock. 


V 


(a) Respondent in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below, and in divers other transactions on such dates, 
issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which 
checks were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. 

Date of Amount Check 
Sale 1972 Consignor of Check Number 


July 5 M. J. Silva $1,809.80 14934 
5 M. J. Silva 473.25 14938 

Aug. 2 J. C. Lewis 1,544.42 15590 
R. S. Hunt 2,488.72 15594 

Ronnie Livingston 2,712.57 15647 

W. J. Rider 2,228.06 15655 

L. E. Boaston 1,588.97 15668 

Wayne Farmer 1,402.00 15672 
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Date of Amount Check 
Sale 1972 Consignor of Check Number 


Aug. 9 Garth Lamb 1,346.60 15727 
Curtis Bitts 1,348.13 15759 
Certified Producer 1,810.94 15762 
Matti Bros. 3,324.72 15796 
Robert Snedigar 1,262.79 15803 
David Chavez 1,530.38 15883 
D. C. Layton 1,975.11 15891 
Cleo Allen 959.42 15892 
Claude Wingfield 2,137.70 15896 
Fred Lueck 858.29 15900 
K & L Farms 1,250.77 15907 
A. E. Rohner 1,424.60 15908 
Zenke Dairy 1,005.99 15913 
Reuper Dairy 280.91 15915 
Delo Dairy 1,075.26 15926 
Lueck Dairy 1,697.18 15928 
Ellsworth Dairy 2,660.12 15933 
Robert Snedigar 4,118.14 15934 
Aug. 19 Margarent Devan 110.37 15994 
Bob Keel 255.25 15998 


(b) Respondent, on or about the dates and in the transactions 
described in paragraph V(a) above, failed to pay the consignors 


of the livestock, when due, the net proceeds resulting from the 
sale, at the stockyard, of livestock consigned to respondent for 
sale on a commission basis. 


VI 


Respondent, on or about the dates and in the transactions set 
forth below, submitted accounts of sale to consignors of livestock 
which accounts failed to show the true and correct names of the 
purchasers. Respondent retained copies of such accounts of sale 
as part of its records. 


Date of Number of Designation of Purchaser 
Sale Consignor Head Shown on Account 

(1972) 

July 5 Siebe Hamstra 12 SAM 75, SAM 76, 

R&H, 10-1 

July 26 R. S. Hunt 13 T-B, SAM 77, 10-1 

Aug. 9 Robert Snedigar 4 #7, #10 

Aug. 9 Garth Lamb 3 #7 

Aug. 16 D. C. Layton 11 SAM 77 

Aug. 16 Robert Snedigar 12 SAM 75, JC-2 

Aug. 16 Robert Snedigar 4 R&H 5 
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CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. 204). By reason of the facts alleged in paragraph III 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213 (a) ). 


By reason of the facts alleged in paragraph IV herein, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and regulation section 201.42 (9 CFR 
201.42). 


By reason of the facts alleged in paragraph V herein, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 218(a)) and section 201.43(a) of the regulations 
(9 CFR 201.48 (a) ). 


By reason of the facts alleged in paragraph VI herein, respond- 
ent has violated section 307, 312(a), and 401 of the Act (7 U.S.C. 
208, 213(a), and 221) and section 201.48(a) of the regulations 
(9 CFR 201.48(a)). 


The rules of practice governing proceedings under the Packers 
and Stockyards Act are silent with respect to the issuance of a 
consent order after the commencement of the hearing. However, 
such silence is not to be construed as a prohibition. In re Armour 
and Company, et al., 19 A.D. 12 (1960), and In re Red River Live- 
stock Auction, Inc., 19 A.D. 173 (1960). 


In a recommendation filed by the complainant, it is stated that 
it is the view of the Packers and Stockyards Administration that 
the proposed sanction would be adequate and that the prompt en- 
try of such an order without further proceedings would constitute 
a satisfactory disposition of this matter, serve the public interest, 
and effectuate the purposes of the Packers and Stockyards Act. 


The complainant recommends the order consented to by re- 
spondent be issued. Accordingly, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s livestock operations in com- 
merce, shall cease and desist from: 
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1. Failing to remit promptly to consignors or other persons en- 
titled thereto the net proceeds derived from the sales of consigned 
livestock ; 


2. Issuing checks in payment of the net proceeds derived from 
the sale of consigned livestock without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks; 


38. Operating as a market agency or dealer in commerce while 
respondent’s current liabilities exceed its current assets; 


4. Failing to deposit in its “custodial account for shippers’ pro- 
ceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and, 


5. Issuing accounts of sale which fail to show the true and cor- 
rect names of buyers of consigned livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as respondent 
demonstrates that it no longer is insolvent and that the deficit in 
its custodial account for “shippers’ proceeds” has been eliminated. 


When respondent demonstrates that it no longer is insolvent, a 


supplemental order will be issued in this proceeding terminating 
this suspension after the 14 day period. 


Such order shall have the same force and effect as if entered 


after full hearing and shall be effective on the sixth day after 
service on respondent. 


(No. 15,594) 


In re SAMMY K. FOLEY. P&S Docket No. 4862. Decided November 
30, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against him 
for violations of the Act and regulations in connection with the financial 
and bonding requirements thereof, the issuance of insufficient funds 
drafts and the keeping of accounts and records. Respondent is suspended 
as a registrant under the Act for 30 days. 


Hugh S. Stowe, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by complaint 
filed on October 2, 1973, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the financial condition of respondent does not meet 
the requirements of the Act and that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Sammy K. Foley, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Celeste, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account and buying livestock on a commission 
basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy on commission. 


2. Respondent’s current liabilities presently exceed his current 
assets. 


3. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act terminated 
May 19, 1971. Respondent was notified on or about May 4, 1971, 
of such termination date and was informed that if he continued 
his livestock operations after May 19, 1971, without bond cover- 
age, as required under the Act and the regulations, he would be 
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in violation thereof. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer and market agency, 
buying livestock in commerce for his own account and on a com- 
mission basis without filing and maintaining a reasonable bond 
or its equivalent. 


4. Respondent, in connection with his operations as a dealer, on 
or about the date and in the transaction set forth in paragraph 
IV of the complaint, purchased livestock, in commerce, and failed 
to pay, when due, the full purchase price of such livestock in that 
the draft issued in payment for such livestock, was not honored 
when presented for payment. 


5. Respondent, during the period November 2, 1971, through 
March 28, 1972, in connection with his dealer and market agency 
operations subject to the Act, failed to keep accounts, records and 
memorandum which fully and correctly disclosed all transactions 
involved in his business. Respondent during said period failed to 
keep: (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth or capital; (2) a cash receipts 
and disbursements journal; (3) a trading register setting out an 
accurate record of the number and weight of livestock bought, 
sold or otherwise disposed of each business day and the prices 
paid or received therefor; and (4) monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 213 
(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 213 
(a)), and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 

By reason of the facts set forth in Finding of Fact 5, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


(1) engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 

Respondent shall prepare and keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in his business as a dealer or market agency subject to the Act, 
including a general ledger; a cash receipts and disbursements 
journal; a trading registered; and monthly bank reconciliations. 

Respondent is suspended as a registrant under the Act for a 


period of 30 days and thereafter until he complies fully with the 
bonding requirements of the Act and the regulations and until 
he demonstrates that he is no longer insolvent. When respondent 
demonstrates that he has complied fully with the bonding require- 
ments and that he is no longer insolvent, a supplemental order 


will be issued in this proceeding terminating this suspension, af- 
ter the expiration of the 30-day period. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANTS 


(No. 15,595) 


RAYMOND SEARLE and ALLYN SEARLE v. WILLIAM J. NOLAN LIVE- 
STOCK, INC. P&S Docket No. 4817. In order issued December 
20, 1973, by Donald A. Campbell, Judicial Officer, 





LIST OF DECISIONS REPORTED 


DECEMBER 1973 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ARTIE’s Foop Propucts, INc. PACA Docket No. 2-2867. 
Failure to pay in full—Wilfull, flagrant and re- 
peated violations—Publication of facts 

BLAND, ROBERT B., SR., d/b/a BLAND DISTRIBUTING Co. 


PACA Docket No. 2-3017. Failure to pay in full— 


Wilfull, flagrant and repeated violations—Publica- 
tion of facts 


BupD ANTLE, INC. v. THE BOHACK CORPORATION. PACA 
Docket No. 2-2940. F.o.b. transaction—good de- 


livery standards, lettuce — failure to establish 
breach of — Rejection without reasonable cause 


Resale—not prompt and proper—Market value— 
failure to establish proof of—Inability to account 


for disposition of portion of shipment—Damages— 
measure and recovery of—Reparation 


CHASE & COMPANY v. PANNO & Sons, INc. PACA 
Docket No. 2-3184. Default 

CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCI- 
ATION v. Mr. CHIPS PoTATO CHIP, INC. PACA 


Docket No. 2-3186. Default 


DOon’s WHOLESALE PRODUCE, INC. PACA Docket No. 
2-2927. Failure to pay promptly and in full—Wil- 
full, flagrant and repeated violations—Revocation 
of license 


ELIZONDO Bros. Propuce Co. v. ToUCHET’s Prop. and/ 
or LAVERGNE’S Propuce. PACA Docket No. 2-3146. 
Order dismissing petition to reopen after default 

FRESHPICT Foops, INC. v. EMPIRE Foops, INc. PACA 
Docket No. 2-2985. Contract—modification of—In- 
spection—temperature not a factor in damage to 
lettuce—Condition at destination—proper basis for 
modification of contract 
Federal inspection—costs of to be borne by re- 
questing party—deduction disallowed—Reparation 


HADDAD, GEORGE C., t/a HADDAD PRODUCE COMPANY. 
PACA Docket No. 2-3031. Failure to pay in full— 
Wilfull, flagrant and repeated violations—Publica- 
tion of facts 5 added ty SAA: 

J. G. HALL & Sons v. ForKs Potato Co. PACA Docket 
PROk: ORO: SION cond isda iS dhushd- dune ciadtah 





Agriculture Decisions—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


KITCHEN FRESH Foops v. PIONEER POTATO COMPANY, 
Inc. PACA Docket No. 2-3131. Dismissal 


MENDELSON-ZELLER CO., INC. v. WM. TURINO Co., INC. 
PACA Docket No. 2-3012. Cantaloupes in car 
UPFE 451854—condition at destination—Rescin- 
sion of f.o.b. sales contract—Consignment agree- 
ment—burden of proof—failure to sustain due to 
misinformation as to condition 


Inspection—failure to accurately inform of with 
respect to proper results of percentage of decay 
is grounds for rescinsion of consignment agree- 
ment 


Counterclaim—dismissal of—Reparation awarded 
complainant 


Four additional cars — Joint account agreement 
changed to consignment — Burden of proof sus- 
tained—Option of rescinding consignment as to one 
of the four cars, UPFE 452121—Misrepresentation 
of decay of melons in this car—reparation 


The three remaining shipments—f.o.b. joint ac- 
count contract — Novation — Consignment valid— 
Accounting—claim of irregularity or inaccuracy 
in—burden of proof upon complainant—failure to 
sustain 


Measure of reparation and dismissal of counter- 
claim 


MONC’sS CONSOLIDATED PRDOUCE, INC. v. UNITED FRUIT 
& PRODUCE COMPANY and/or H. R. BUSHMAN & 
Son, Inc. PACA Docket No. 2-3067. Consignment 
contract — alleged misrepresentation as to tem- 
perature at time of—burden of proof—failure to 
sustain—Dismissal as to H. R. Bushman & Son, 
Inc. 


Inspection fee—deduction for in violation of § 
2 of Act—reparation for against United Fruit & 
Produce Company 


MUNOZ, RODOLFO MARTINEZ G. and RAMON v. VALLEY 
AVACADO SALES, INC. PACA Docket No. 2-29388. 
Dismissal 


SEALD-SWEET SALES, INC. v. PANNO & Sons, INC. 
PACA Docket No. 2-3183. Default 
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Agriculture Decisions—Cont. 
Perishable Agricultural Commodities Act, 1930—Cont. 


STEVE AKINS WHOLESALE PRODUCE, INc. PACA Docket 
No. 2-2865. Failure to pay promptly and in full— 
Wilfull, flagrant and repeated violations—Publi- 
cation of facts 


WILEMAN Bros. & ELLIOTT, INC. v. DOMINICK’s FINER 
Foops, INc. and/or THos. D. PALELLA & Co., INC. 
PACA Docket No. 2-2967. Collecting agent—notice 
to stop payments to and to dishonor invoices from 
—Obligation—failure to discharge — Reparation 
awarded against respondent Dominick’s 


Dismissal as to respondent Palella 


(No. 15,596) 


BuD ANTLE, INC. v. THE BOHACK CORPORATION. PACA Docket 
No. 2-2940. Decided December 7, 1973. 


F.o.b. transaction—good delivery standards, lettuce—failure to establish 
breach of—Rejection without reasonable cause 


Where the evidence reveals that the lettuce in issue met good delivery stand- 
ards and respondent’s rejection thereof was without reasonable cause, 
respondent is liable to complainant for the full amount of damages it 
sustained as a result of such rejection. 


Resale—not prompt and proper—Market value—failure to establish proof of 
—Inability to account for disposition of portion of shipment—Damages— 
measure and recovery of—Reparation 


Where the resale by complainant was not prompt and proper, complainant 
in seeking damages is required to give proof of the market value of the 
goods consigned. Complainant failed to establish the market value of 
the lettuce at time and place of tender. Also, complainant failed to ac- 
count for the disposition of 192 cartons of lettuce. Therefore, the market 
value of the lettuce involved must be determined as the price received 
on resale. On this basis, complainant’s total damages plus allowable 
expenses are $811.62 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,890.38 in connection 
with a transaction involving a shipment of lettuce in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation and a supplement thereto, 
were served upon respondent. A copy of the report of investiga- 
tion as supplemented was also served upon complainant. Respond- 
ent filed an answer admitting the shipment of a trailer of lettuce, 
but denied each and every other allegation in the complaint. 


Since the amount involved in this proceeding does not exceed 
$3,000.00, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed additional evidence in the form of an 
opening statement. Respondent did not file an answering state- 
ment and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bud Antle, Inc., is a corporation whose ad- 
dress is P.O. Box 1759, Salinas, California. 


2. Respondent, The Bohack Corporation, is a corporation whose 
address is 48-25 Metropolitan Avenue, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about September 16, 1972, in the course of interstate 
commerce, complainant sold to respondent 817 cartons of film- 
wrapped iceberg lettuce, two-dozen size, Bud of California brand, 
at $3.90 per carton, plus $.30 per carton cooling, plus $25.00 ad- 
ditional costs, for a total invoice price of $3,456.40, f.o.b. shipping 
point, Salinas, California. 


4. The transaction was negotiated by a broker, Ed Zimmerman, 
of New York City, New York, who issued a confirmation of sale 
in connection with the transaction on September 16, 1972. 


5. On September 16, 1972, pursuant to the foregoing contract, 
complainant shipped to respondent 817 cartons of lettuce, two- 
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dozen size, film wrapped, Bud of California brand, by piggyback 
trailer No. BUDZ 503015. The shipment arrived in New York 
City on September 24, 1972, and respondent was immediately 
notified of its arrival. 


6. Upon application of respondent, the lettuce in the van was 
federally inspected in Brooklyn, New York, on September 24, 
1972, at 2:10 p.m., with the results in relevant part as follows: 


“Product: Lettuce ... Applicant states 840 fiberboard cartons. 
“Temperature of Product: Top 38°F., Bottom 39°F. 


“Grade: Meets quality requirements but fails to grade U.S. No. 
1, 84% hard or firm, only account of condition. 


“Quality and Condition: Grade defects average 5% consisting 
of mechanical damage . .. Head Leaves—average 4% damage by 
discoloration following bruising scattered throughout pack. 1 to 
4 decayed heads in most cartons, none in some, average 9% Bac- 
terial Soft Rot, Gray Mold Rot, early stages, affecting 1 to 3 
leaves. 


“Remarks: Inspection and certificate restricted to product and 
lading to part of four stacks nearest rear doors.” 


7. Based upon these inspection results respondent, through the 
broker, notified complainant of its rejection of the van of lettuce. 


8. Following respondent’s rejection, complainant, acting through 
the broker, notified respondent of its intention to have the lettuce 
reinspected. Federal reinspection of the lettuce was made on Sep- 
ember 26, 1972, at 8:00 a.m., in Newark, New Jersey, with the 
results in pertinent part as follows: 


“Temperature of Product: Doorway: 40°F., Bottom 38°F. 


“Condition: ... Wrapper Leaves: No decay. Head Leaves: De- 
cay in most cartons from 1 to 2 heads (4% to 8%) some none, 
average 5%, Gray Mold Rot, various stages, mostly advanced. 

“Grade: Meets quality requirements but fails to grade U.S. No. 
1, 78% hard or firm account of condition. 


“Remarks: Inspection and certificate restricted to product and 
lading in upper four layers of rear five stacks.” 


9. While the lettuce was in New Jersey, Alderiso Brothers, Inc., 
removed 59 cartons from the van for the purpose of sale on con- 
signment. Fifty of these cartons were subsequently sold and Al- 
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deriso Brothers, Inc., accounted to complainant showing net pro- 
ceeds of $196.00 from the sale. 


10. The van, with the remaining lettuce on board, was there- 
after diverted by complainant to The Pioneer Fruit and Commis- 
sion Co. of Hartford, Connecticut, arriving on September 26, 
1972. The lettuce was again federally inspected on September 27, 
1972, at 1:00 p.m. with the following results in pertinent part: 


“Temperature of Product: At doorways, bottom 39°F., top 
39°F. 


“Condition: Heads or portion of heads not affected by decay 
are fresh and crisp. Less than 1% decay. 


“Remarks: Inspection and certificate restricted to product and 
lading in two rear stacks and upper two layers in remainder load.” 


11. Following the third inspection, the remaining 758 cartons 
of lettuce were taken on a consignment basis by The Pioneer Fruit 
and Commission Co., to be sold for the account of complainant. 
An accounting was made on October 10, 1972, showing net pro- 
ceeds of $2,445.77 from the sale of 566 cartons. The remaining 
192 cartons were not satisfactorily accounted for. 


12. The total net proceeds paid to complainant by the two con- 
signees were $2,641.77, from which complainant deducted the 
original freight charges of $1,075.75. Complainant has therefore 
received total net proceeds of $1,566.02 from this sale. 


18. An informal complaint was filed on November 20, 1972, 
which was within 9 months after accrual of the cause of action 
alleged herein. 


CONCLUSIONS 


It is undisputed that respondent rejected the shipment of lettuce 
after the inspection on September 24, 1972. Therefore, we will 
turn immediately to the principle issue involved, to wit: whether 
respondent’s rejection of the lettuce was without reasonable 
cause. 


In deciding the issue of rejection without reasonable cause, the 
determining factor is whether the lettuce was abnormally deter- 
iorated on arrival at respondent’s warehouse in breach of the good 
delivery standards and thus in violation of the warranty of suit- 
able shipping condition. As the party alleging that respondent re- 
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jected the goods without reasonable cause, complainant has the 
burden of proving, by a preponderance of the evidence, the alle- 
gations of the complaint, including the contract terms and its 
compliance therewith. See Stern Produce Packers, Inc. v. Niag- 
ara Frontier Services, Inc., 31 AD 822. In proving compliance 
with the contract, complainant must establish that the goods met 
good delivery standards for lettuce and thus were not abnormally 
deteriorated at the time of their arrival at the contract destina- 
tion. 


Respondent takes the position in its answer that the inspection 
of September 24, 1972, showing 9% decay in the head leaves, is 
conclusive evidence that the lettuce failed to meet the good de- 
livery standards for lettuce, as set forth in the regulations (7 
CFR 46.44),' and that the lettuce was therefore abnormally de- 
teriorated, in breach of the warranty of suitable shipping condi- 
tion which accompanied this f.o.b. sale (7 CFR 463(i) and (j)). 
However, it must be noted that this inspection was restricted to 
“part of four stacks nearest the rear door.’”’ Complainant con- 
tends that based upon the results of the two later inspections, on 
September 26 and September 27, 1972, both of which reported 
results within the 5% tolerance for decay permitted by the good 
delivery standards (7 CFR 46.44a(2)), and equal in scope to the 
inspection made on September 24, as to the quantity of lettuce 
inspected, the lettuce was not abnormally deteriorated but met 
the good delivery standards. Complainant therefore urges the con- 
clusion that the warranty of suitable shipping condition was not 
breached. 


Based upon the evidence before us, we conclude that the results 
of the second and third inspections are to be accorded more 


1. The regulations (7 CFR 46.44) provide in part that “Unless otherwise 
agreed to between the contracting parties ‘Good Delivery’ in connection with 
f.o.b. contracts of purchase and sale means that the commodity meets the 
requirements of the contract at the time of loading or sale and, if the ship- 
ment is handled under normal transportation service and conditions, will 
meet the following additional requirements on delivery at the contract desti- 
nation: 

(a) Lettuce... 
(2) If the contract does not specify U.S. grade or percentage of 
condition defects, the lettuce at destination may contain a maximum 
of 15%, by count, of the heads in any lot which are damaged by 
condition defects, including therein not more than 9% serious 
damage of which not more than 5% may be decay affecting any 
portion of the head exclusive of wrapper leaves.” 
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weight, as reflecting the condition of the lettuce, than are the re- 
sults of the first inspection. We further conclude that, based upon 
the record before us, respondent’s rejection was without reason- 
able cause, in violation of section 2 of the act. Therefore, under 
section 5(a) of the act, respondent is liable to complainant for the 
full amount of the damages he sustained as a consequence of re- 
spondent’s violation. 


In the matter of damages, the Uniform Commercial Code, sec- 
tion 2-708, provides that, in general, the measure of damages, 
where a shipment is rejected without reasonable cause, is the dif- 
ference between the contract price and the market value of the 
goods at the time and place of tender, plus any incidental dam- 
ages allowed under these provisions. In the alternative, a seller 
may seek to establish his damages by making a prompt and proper 
resale of the goods. If such a resale is made, section 2-706, Uni- 
form Commercial Code, provides that the seller may recover an 
amount equal to the difference between the contract price and the 
proceeds from the resale. Complainant in the present action al- 
leges that the lettuce involved herein was promptly and properly 
resold and asserts that it should recover the difference between 


the proceeds from the resale and the contract price. 


We are of the opinion that the evidence in the record is not 
sufficient to establish that the resale was made in a prompt and 
proper manner. First, a period of three days elapsed between the 
time of rejection and the time the lettuce was consigned to The 
Pioneer Fruit and Commission Co. for sale in Hartford, Con- 
necticut. Second, complaint is unable to account for the sale or 
disposition of 192 cartons of the lettuce. Therefore, since the re- 
sale was not prompt and proper, complainant’s damages cannot 
be calculated under the resale provisions in the Uniform Com- 
mercial Code, section 2-706. Instead, the code provides that when 
resale is not prompt and proper a complaining seller must seek 
damages under section 2-708, which requires proof of the market 
value of the goods. 


There is no evidence in the record which establishes the market 
value of this lettuce at the time and place of tender. In addition, 
the Federal Market News Service reports show no price quota- 
tions for film wrapped lettuce in New York City on September 
24, 1972, (Sunday) or September 25, 1972. Therefore, under the 
authority of the Uniform Commercial Code, section 2-723(2), we 
conclude that a commercially reasonable substitute method to de- 
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termine the value of this lettuce is by reference to the price that 
was actually received for it on resale in the markets in New Jer- 
sey and Connecticut. 


Based upon the accounting records provided by complainant, 
the value of the lettuce is determined as follows: First, in New 
Jersey, the lettuce sold for $5.50 per carton, and 50 cartons were 
sold, therefore the total value was $275.00; second, the average 
sale price per carton of the lettuce in Connecticut was $5.28, and 
566 cartons were sold, therefore the total value was $2,991.75; 
finally, since complainant failed to satisfactorily explain what hap- 
pened to the remaining 192 cartons, we conclude that they also 
had a value of $5.28 per carton, for a total of $1,013.76. Based 
on the above calculations, the total value of all the lettuce was 
$4,280.51. Complainant’s damages are the difference between the 
contract price of $4,532.15 (invoice plus freight) and the market 
value of the lettuce, $4,280.51, or $251.64. 


In addition to the damages, above, complainant is also entitled 
to recover certain incidental expenses which resulted from re- 
spondent’s breach of the contract. The allowable expenses are: 
Transportation to New Jersey, $30.00; handling and commissions 
on New Jersey sale, $30,00; transportation to Connecticut, $125.- 
00; and, handling and commissions on Connecticut sale, $374.98. 
The total allowable expenses are $559.98. Complainant's total 
damages plus allowable expenses are $811.62. Reparation in the 
amount of $811.62 should be awarded to complainant against re- 
spondent, with interest. 


ORDER 


Within thirty days of this order, respondent shall pay to com- 
plainant, as reparation, $811.62 with interest thereon at the rate 
of 8 percent per annum from October 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,597) 


FRESHPICT Foops, INC. v. EMPIRE Foops, INc. PACA Docket No. 
2-2985. Decided December 7, 1973. 


Contract—modification of—Inspection—temperature not a factor in damage 
to lettuce—Condition at destination—proper basis for modification of 
original contract 


Where the damage to the lettuce was not precipitated by temperature, the 
condition of the lettuce at destination point was a proper basis for 
modification of the original agreement. 


Federal inspection—costs of to be borne by requesting party—deduction for 
disallowed—Reparation 


Where costs for a federal inspection must be borne by the party requesting 
the inspection, respondent may not deduct this cost, $42.75, from the 
amount it owed complainant on the modified contract price. Reparation 
of $42.75 is awarded complainant against respondent. 


John Catlin, Newport Beach, Calif., for complainant. 
Respondent pro se. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $1,467.75 in connec- 
tion with a transaction involving a carload of lettuce shipped by 
the complainant in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer 
thereto denying liability to complainant. 

Since the amount of damages claimed in the complaint does 
not exceed $3,000.00, the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 


suant to such procedure, complainant filed an opening statement. 
Both parties filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is 1899 Forrester Road, El] Centro, California. 


2. Respondent, Empire Foods, Inc., is a corporation, whose ad- 
dress is P. O. Box 1199, Parkersburg, West Virginia. At the time 
of the transaction involved herein, respondent was licensed un- 
der the Act. 


38. On or about June 23, 1972, in the course of interstate com- 
merce and by oral contract, complainant sold and shipped to re- 
spondent a carload of lettuce, consisting of 1,140 cartons of “Salad 
Bowl’ lettuce, contained in car SPFE 459562, at $2.00 per carton, 
plus $.30 per carton for cooling, for a total invoice price of $2,- 
622.00, f.o.b. Salinas, California. The shipment arrived at desti- 
nation on June 29, 1972. 


4. The contract between the parties was negotiated by a broker, 
Stires Bros., Inc. of E] Centro, California, who issued a memo- 
randum of sale in connection with this transaction. 


5. On July 3, 1972, at 4:30 p.m. at Parkersburg, West Vir- 


ginia, a Federal inspection was made of the load with results in 
relevant part as follows: 


“Products Inspected: Iceberg type lettuce in cardboard cartons 
printed ‘Salad Bowl, 2 Doz., Product of USA, Freshpict Foods, 
Inc., Salinas, California.’ Applicant states approximately 950 
cartons remaining at time of inspection. 

“Condition of Load: Car partly unloaded, load intact to with- 


in three feet of doorway each end of car. Lengthwise and cross- 
wise 1 to 6 rows, 1 to 7 layers. 


“Condition of Pack: Tight in layers. 


“Temperature of Product: At doorway top 42 degrees F., bot- 
tom 42 degrees F. 


“Size: Fairly uniform. 


“Quality: Clean and fairly well trimmed. Head leaves good 
green color. Average 54% hard, 36% firm, 10% fairly firm. Grade 
defects average 7% mechanical damage. 


“Condition: Heads or portions of head not affected by condi- 


tion defects are fresh and crisp. Wrapper leaves: Less than 1% 


decay. Head leaves: From 1 to 3 heads per carton, average 9% 
damage by reddish-brown discoloration generally following 
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bruising. From 1 to 4 heads per carton, average 8% damage by 


internal tip burn. Decay ranges from 1 to 3 heads per carton, 
average 7%. Decay is Bacterial Soft Rot in various stages. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1, 90% hard or firm only account condition. 


“Remarks: Inspection and certificate restricted to product in 
three stacks adjacent doorways and top layer of remainder load 


each end of car.” 


6. Subsequent to this inspection respondent accepted the lettuce 
involved herein and has paid complainant $1,154.25 in connection 
with the transaction involved herein. 


7. A formal complaint was filed on April 11, 1973, which was 


within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, lettuce conforming to the specifications of the parties’ 
original agreement, respondent has only paid $1,154.25 in con- 
nection with this transaction, thus leaving a balance due of $1,- 
467.75. Respondent, Empire Foods, Inc., admits accepting the 
shipment in question, but contends that its acceptance was based 
on a modification of the terms of the original sale contract. 


Upon arrival at destination, Parkersburg, West Virginia, on 
June 29, 1972, the shipment on railcar SPFE 459562 was inspected 
by respondent’s warehouse foreman, who found that the lettuce in 
question showed signs of decay, reddish-brown discoloration, and 
internal tip burn. Respondent, on the morning of June 30, 1972, 
attempted to obtain a Federal inspection of the shipment but was 
advised by the Department’s, Columbus, Ohio, office that due to 
the intervening weekend it would not be possible to provide in- 
spection services until July 3, 1972. Respondent then advised the 
broker, Stires Bros., Inc., that it would handle the shipment on 
account only, pending the results of the Federal inspection. 


The Federal inspection, results of which are set out in Finding 
of Fact 5, conducted at 4:30 p.m., on July 3, 1972, tended to sub- 
stantiate the respondent’s concern as to the condition of the let- 
tuce on SPFE 459562. The inspection indicated condition factors 
of 24% including 7% decay. The results of this inspection were 
given, by phone, to Stires Bros., Inc., who in turn advised the 
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complainant of the condition of the shipment. The record shows 
that the complainant, Freshpict Foods, Inc., upon receipt of the 
inspection results, granted to the respondent an allowance of $1.- 
25 per carton on the shipment in question. Complainant quali- 
fied its modification of the original price by stating that the price 
reduction was given only on the basis that there were no intrans- 
it problems. 


Complainant alleges that it subsequently received a copy of the 
Federal inspection of July 3, 1972, and a tape from a Ryan Re- 
corder which monitored the temperatures of railcar SPFE 459562 
from noon of June 23, through 9:00 p.m. on July 3, 1972, when 
the recorder was removed from the car. Asserting that the Ryan 
tape showed that lettuce in question was subjected to excessive 
temperatures after arrival at Parkersburg, West Virginia, and 
claiming further that the inspection obtained 4 days after the 
shipment arrived could not represent the condition of the lettuce 
on arrival, complainant attempted to rescind its modification of 
the original agreement and demanded full payment, based on the 
contract price from the respondent. 


In support of its allegations, complainant offered, as evidence, 
the Ryan tape which did, in fact, indicate that the temperature 
in the car ranged as high as 56° to 58° F. for brief periods after 
arrival at destination and prior to the Federal inspection. How- 
ever, pulp temperatures of the lettuce, taken at the time of the 
Federal inspection of July 3, 1972, were recorded as 42°F. at 
the top and bottom of the load. In light of this information, we 
must conclude that the lettuce was not overheated and that the 
higher air temperature did not precipitate the damage revealed 
by the Federal inspection. Therefore, we conclude that the in- 
formation provided by the Federal inspection was a valid indi- 
cation of the condition of the lettuce in question, upon arrival at 
destination, and was thus a proper basis for the modification of 


the original agreement between the parties. 


In reviewing the record before us, we note that respondent, 
Empire Foods, Inc., had deducted, from the amount remitted to 
complainant, $42.75 which represented the cost of the Federal in- 
spection. We have consistently held that these costs are to be 
charged to the party requesting the inspection. In this case, re- 
spondent requested the Federal inspection and must absorb its 
cost. Accordingly, we award to the complainant Freshpict Foods, 


Inc., as reparation, $42.75; the amount respondent withheld from 
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the modified invoice price for the lettuce tendered by the com- 
plainant. Respondent’s failure to pay complainant this amount is 
a violation of section 2 of the Act for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $42.75, with interest thereon 
at the rate of 8 per cent per annum from August 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,598) 


MENDELSON-ZELLER Co., INC. v. WM. TURINO Co., INC. PACA 
Docket No. 2-3012. Decided December 12, 1973. 


Cantaloupes, in car UPFE 451854—Condition at destination—Rescinsion of 
f.o.b. sales contract—Consignment agreement—Burden of proof—failure to 
sustain due to misinformation as to condition 


Where the consignment agreement was made on the basis of misinformation 
as to the condition of the melons at contract destination, given com- 
plainant by respondent, respondent has failed to sustain its burden of 
proof that the original sales contract was novated. 


Inspection—failure to accurately inform of with respect to the proper results 
of percentage of decay is grounds for rescinsion of consignment agreement 


It is further held that respondent’s failure to inform complainant of the 
proper inspection results of the produce in issue is grounds for allowing 
complainant to rescind the consignment agreement where such agree- 
ment was based on misrepresentation of fact by respondent. 


Counterclaim—Dismissal of—Reparation awarded complainant 


Where respondent failed to sustain its burden of proof, respondent’s counter- 
claim is dismissed, and reparation in the amount of $1,612.67, the 
difference between the original contract price on car UPFE 451854 and 
the actual amount respondent paid complainant thereon. 


Four additional cars—Joint account agreement changed to consignment— 
Burden of proof sustained—Option of rescinding consignment as to one of the 
four cars, UPFE 452121—misrepresentation of decay of melons in this 
car—Reparation 


Where complainant’s novation of the original contract with respect to the 
car involved was based on misrepresentation of fact by respondent, 
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complainant has the right to rescind the original joint account sales 
contract with respect to said car. Respondent’s claim of breach of war- 
ranty is without merit, and where respondent may not deduct commis- 
sion fees from an f.o.b. joint account transaction, respondent is liable 
to complainant for the amount of $372.30 on car UPFE 452121 for 
which reparation is awarded. 


The three remaining shipments—f.o.b. joint account contract—Novation— 
Consignment valid—Accounting—claim of irregularity or inaccuracy 
in—Burden of proof upon complainant—Failure to sustain 


Where respondent’s accounting of proceeds on a consignment basis with 
respect to the three cars is substantially correct, except that inspection 
fees totalling $63.00 were improperly charged to complainant, respond- 
ent is liable to complainant for the $63.00 so charged on the three cars. 
This amount plus the amount of $1,612.47 owed on car UPFE 451854 
and $372.39 on car UPFE 452121 makes respondent liable to complainant 
for a total of $2,048.06 for which reparation is awarded. Respondent’s 
counterclaim is dismissed. 


Complainant pro se. 
Gilbert M. Hersch, New York, N. Y., for respondent. 
David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $2,975.00 in connec- 
tion with several shipments of cantaloupes shipped in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant, or, in the alternative, 
requesting damages of $1,854.00 by way of a counterclaim or set- 
off based on complainant’s alleged breach of the suitable ship- 
ping condition warranty. A copy of respondent’s answer and 
counterclaim was served upon complainant, which filed a reply 
thereto. A copy of complainant’s reply to the counterclaim was 
then served upon respondent. 


Since the amount claimed as damages does not exceed $3,000.00, 
the shortened method of procedure provided in section 47.20 of 
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the rules of practice (7 CFR 47.20) is applicable. Under this pro- 
cedure, complainant and respondent, respectively, were given the 
opportunity to submit evidence by means of an opening and an 
answering statement. Subsequently, complainant filed an open- 
ing statement stating that it had no additional evidence to file. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Wm. Turino Co., Inc., is a corporation whose 
address is Hunts Point Terminal Market, Units 329-330, Bronx, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about September 20, 1972, in the course of interstate 
commerce, complainant, acting through a broker, Charles Houston 
of The Genie Company, Yuma, Arizona, sold to respondent 688 
crates of “Mendota Champ” brand cantaloupes contained in car 


UPFE 451854, at an agreed price of $4,338.00, f.o.b. Mendota, 
California. The sale was made without warranty as to grade. 


4. On September 20, 1972, and pursuant to the foregoing con- 
tract, car UPFE 451854 was shipped by complainant out of Men- 
dota, California, to respondent at Hunts Point Terminal Market, 
New York, New York, arriving at destination in New York on 
September 28, 1972. A Federal inspection was made of the canta- 
loupes in New York on September 28, 1972, at 07:30 a.m. at the 
Hunts Point Market Team Track. The relevant inspection results 
are as follows: 


“Inspection Certificate: A18678. 
“Car No.: UPFE 451854. 


“Temperature of Product: Top 40 degrees F.; bottom 42 de- 
grees F. 


“Loading: Intact load. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 688 crates. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. 
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“Quality and Condition: Grade defects average 6%. Average 
2% fresh cracks. Average 7% damage by bruising. Average 
3% Bacterial Soft Rot in all stages. 


“Remarks: Inspection and certificate restricted to product 
and lading to top layer of load. 


5. A second Federal inspection was made of these same canta- 
loupes (car UPFE 451854) in New York on September 29, 1972, 
at 08:30 a.m. at the Hunts Point Market Team Track. The rele- 
vant inspection results are as follows: 


“Inspection Certificate: A18679. 
“Car No.: UPFE 451854. 


“Temperature of Product: Top 42 degrees F.; bottom 43 de- 
grees F. 


“Loading: Approximately 1/2 of load remaining. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 344 crates. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. 


“Quality and Condition: Grade defects average 7%. Average 
1% fresh cracks. Average 8% damage by bruising. Average 
4% Bacterial Soft Rot in all stages. 


“Remarks: Inspection and certificate restricted to product 
and lading to part of 3 stacks either side of doors and to re- 
maining top layer crates in that portion of load remaining at 
time of inspection. Above lot previously inspected and re- 
ported on Federal Certificate A-18678. 


6. After arrival and inspection of the car, complainant agreed 
to respondent’s handling the melons in UPFE 451854 on consign- 
ment for complainant’s account. 


7. Respondent sold the cantaloupes and remitted $2,725.33 to 
complainant. 


8. On or about September 30, 1972, contemplating shipment in 
interstate commerce, complainant and respondent entered into a 
joint account agreement, negotiated through Mr. Charles Houst- 
on, a broker for The Genie Company, Yuma, Arizona, whereby 
complainant was to supply respondent with 4 carloads of “‘Men- 
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dota Champ” brand cantaloupes consisting of 2752 crates (or 688 
crates per carload) at various joint account costs per crate, f.o.b. 
Mendota, California, plus various costs per carload for icing, plus 
a total of $80.00 for 4 Ryan recorders. 


9. Pursuant to the foregoing joint account contract, complain- 
ant shipped on September 25, 1972, 688 crates of Jumbo 36’s 
“Mendota Champ” brand cantaloupes, without warranty as to 
grade, from Mendota, California, to respondent at Hunts Point 
Terminal Market, New York, New York, in car UPFE 460299. 
The total f.o.b. joint account cost of the car was $3,256.00. 


10. Car UPFE 460299 arrived at destination, New York, on 
October 2, 1972. A Federal inspection was made of the canta- 
loupes in New York on October 2, 1972, at 07:15 a.m. at the 
Hunts Point Market Team Track. The relevant inspection results 
are as follows: 


“Inspection Certificate: A20524. 
“Car No.: UPFE 460299. 


“Temperature of Product: Top 38 degrees F.; bottom 38 de- 
grees F. 


“Loading: Intact load. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 688 crates. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. 


“Quality and Condition: Grade defects average 4%. Aver- 
age 6% damage by bruising. Average 6% Bacterial Soft Rot 
in various stages. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper top layer of load. 


11. After arrival and inspection of the car, complainant agreed 
to respondent’s handling the melons in UPFE 460299 on consign- 
ment for complainant’s account. 


12. Respondent sold the cantaloupes and remitted net pro- 
ceeds of $2,522.53 to complainant. 


13. Pursuant to the foregoing joint account contract, complain- 
ant shipped on September 26, 1972, 688 crates of Jumbo 36’s 
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“Mendota, California, to respondent at Hunts Point. Terminal 
Market, New York, New York, in car SPFE 459733. The total 
f.o.b. joint account cost of the car was $3,256.00. 


14. Car SPFE 459733 arrived at destination, New York, on 
October 3, 1972. A Federal inspection was made of the canta- 
loupes in New York on October 3, 1972, at 06:50 a.m. at the 
Hunts Point Market Team Track. The relevant inspection re- 
sults are as follows: 


“Inspection Certificate: A20521. 
“Car No.: SPFE 459733. 


“Temperature of Product: Top 38 degrees F.; bottom 40 de- 
grees F. 


“Loading: Load intact. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 688 crates. 


“Grade: U.S. No. 1. 


“Quality and Condition: Grade defects within tolerance. Av- 
erage 3% damage by sunken discolored areas. Less than 1% 
decay. 


“Remarks: Inspection and certificate restricted to product 
and lading in top layer of load. 


15. A second Federal inspection was made of these same can- 
taloupes (car SPFE 459733) in New York on October 5, 1972, 
at 07:30 a.m. at Hunts Point Market at the applicant’s siding. 
The relevant inspection results are as follows: 


“Inspection Certificate: A20522. 
“Car No.: SPFE 459733. 


“Temperature of Product: Doorway—top 38 degrees F.; bot- 
tom 40 degrees F. 


“Loading: Load intact. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 688 crates. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. 
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“Quality and Condition: Grade defects average 7%. Average 
3% soft melons. Average 8% damage by bruising. Average 
7% Fusarium Rot in various stages. 

“Remarks: Inspection and certificate restricted to product 

and lading in initial 75 crates being unloaded at time of in- 

spection and part of 10 stacks in and around doorway area, in 
that portion of load remaining in car at time of inspection. 

Above load previously inspected and reported on Federal Cer- 

tificate No. A-20521. 

16. After arrival and inspection of the car, complainant agreed 
to respondent’s handling the melons in SPFE 459733 on consign- 
ment for complainant’s account. 

17. Respondent sold the cantaloupes and rendered an account- 
ing to complainant, showing net proceeds of $3,275.82, and gross 
proceeds of $6,057.00. As to car SPFE 459733, respondent re- 
mitted $3,275.82 to complainant. To arrive at the net proceeds 
of $3,275.82, respondent deducted the following: Terminal 
charges of $12.00; handling charges of $68.40; inspection charges 
of $21.00; freight charges in the amount of $2,074.08; and a 
selling charge of $605.70. 

18. Pursuant to the foregoing joint account contract, complain- 
ant shipped on September 28, 1972, 688 crates of various size 
“Mendota Champ” brand cantaloupes, without warranty as to 
grade, from Mendota, California, to respondent at Hunts Point 
Terminal Market, New York, New York, in car UPFE 452121. 
The total f.o.b. joint account cost of the car was $2,701.00. 

19. Car UPFE 452121 arrived at destination, New York, on 
October 6, 1972. A Federal inspection was made of the canta- 
loupes in New York on October 6, 1972, at 06:45 a.m. at the 
Hunts Point Market Team Track. The relevant inspection re- 
sults are as follows: 

“Inspection Certificate: A20526. 

“Car No.: UPFE 452121. 

“Temperature of Product: Top 43 degrees F.; bottom 42 de- 

grees F. 

“Loading: Approximately 3/4 of load remaining. 

“Product: Cantaloupes—Mendota Champ, California. Appli- 

cant states 500 crates. 

“Grade: Meets quality requirements but fails to grade U.S. 

No. 1, only account of condition. 
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“Quality and Condition: Grade defects average 5%. Average 
5% decay: by bruising. Average 4% Fusarium and Bacterial 
Soft Rot in various stages. 


“Remarks: Inspection and certificate restricted to product 
and lading in part of 2 stacks each end of car and remainder 
of top layer in that portion of load remaining at time of in- 
spection. 


20. After arrival and inspection of the car, complainant agreed 
to respondent’s handling the melons in UPFE 452121 on consign- 
ment for complainant’s account. 


21. Respondent sold the cantaloupes and rendered an account- 
ing to complainant, showing net proceeds of $2,489.66, and gross 
proceeds of $5,334.50. As to car UPFE 452121, respondent re- 
mitted $2,489.66 to complainant. To arrive at the net proceeds 
of $2,489.66, respondent deducted the following: Terminal 
charges of $12.00; cartage charges of $274.31; inspection charges 
of $21.00; freight charges in the amount of $2,004.08; and a 
selling charge of $533.45. 


22. Pursuant to the foregoing joint account contract, complain- 
ant shipped on September 30, 1972, 688 crates of various size 
“Mendota Champ” brand cantaloupes, without warranty as to 
grade, from Mendota, California, to respondent at Hunts Point 
Terminal Market, New York, New York, in car UPFE 458356. 
The total f.o.b. joint account cost of the car was $2,716.50. 


23. Car UPFE 458356 arrived at destination, New York, on 
Saturday, October 7, 1972. A Federal inspection was made of the 
cantaloupes in New York on October 10, 1972, at 04:55 a.m. at 
the Hunts Point Market Team Track. The relevant inspection re- 
sults are as follows: 


“Inspection Certificate: A20523. 


“Car No.: UPFE 458356. 


“Temperature of Product: Top 40 degrees F.; bottom 41 de- 
grees F. 


“Loading: Approximately 3/4 of load remaining. 


“Product: Cantaloupes—Mendota Champ, California. Appli- 
cant states 550 crates. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition. 
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5% damage by bruising. Average 8% Bacterial Soft Rot and 


Fusarium Rot in all stages. 


“Remarks: Inspection and certificate restricted to product 
and lading in parts of 2 stacks nearest doors each end of car 


and top layer in that portion of load remaining at time of in- 
spection. 


24. After arrival and inspection of the car, complainant agreed 
to respondent’s handling the melons in UPFE 458356 on consign- 


ment for complainant’s account. 


25. Respondent sold the cantaloupes and rendered an account- 
ing to complainant, showing net proceeds of $2,984.08, and gross 
proceeds of $5,798.00. As to car UPFE 458356, respondent re- 
mitted $2,984.08 to complainant. To arrive at the net proceeds of 
$2,984.08, respondent deducted the following: Terminal charges 


of $12.00; cartage charges of $227.04; inspection charges of $21.- 
00; freight charges in the amount of $1,974.08; and a selling 
charge of $579.80. 


26. The formal complaint was filed on April 2, 1978, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the canta- 
loupes contained in car UPFE 451854 were sold by complainant 


to respondent on an f.o.b. basis. Respondent in substance agrees 
with this allegation, but contends that complainant, upon learn- 
ing of the condition of the cantaloupes on arrival at contract des- 
tination in New York, agreed to respondent’s handling the canta- 


loupes on a consignment basis for complainant’s account. Com- 
plainant, in its reply to respondent’s counterclaim or set-off, ad- 


mits that complainant did indeed agree that car UPFE 451854 
should be handled by respondent on a consignment basis, but takes 


the position that the consignment agreement was made on the 
basis of misinformation given to complainant by respondent per- 


taining to the condition of the melons at contract destination. Ac- 
cording to complainant in its (1) formal complaint, (2) letter 
to respondent dated December 12, 1972 (marked Exhibit No. 7 


in respondent’s answer), and (3) reply to respondent’s counter- 


claim or set-off, Mr. Houston, a broker for The Genie Company, 
advised Mr. Garner, complainant’s agent, that the cantaloupes 
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loaded in car UPFE 451854 showed 8% decay at destination. On 
the strength of this information, complainant claims that Mr. 


Garner agreed to allow said carload to be handled on consign- 
ment by respondent. Complainant further states that it received 
no inspection certificate from respondent in regard to car UPFE 


451854 and that later, upon contacting the Federal-State Inspec- 
tion Service, complainant found that said car was inspected twice, 
on September 28, 1972 and on September 29, 1972, and that such 


inspections did not show 8% decay. In fact, Inspection Certificate 
A18678, dated September 28, 1972, showed an average of 3% de- 
cay and Inspection Certificate A18679, dated September 29, 1972, 


showed an average of 4% decay. Complainant, in reply to re- 


spondent’s counterclaim, asserts that if the proper inspection had 


been reported to Mr. Garner, complainant’s agent, the original 
sales contract would not have been novated. As to these allega- 
tions made by complainant, respondent does not attempt to rebut 


or deny any of the above assertions so made. 


As the moving party claiming that the sale agreement was re- 
pealed and replaced by the subsecuent consignment, the burden 
of proving such novation, by a preponderance of the evidence, 
rests upon respondent. We conclude that respondent has failed to 


sustain that burden. Furthermore, we find that the failure of re- 


spondent to accurately inform complainant of the proper inspec- 
tion results as regarding the percentage of decay is grounds for 
allowing complainant to rescind any agreement made with re- 
spondent for handling car UPFE 451854 on consignment, The 


Garin Company v. Mutual Produce Inc., 26 A.D, 1322, since com- 
plainant’s decision to rescind the original f.o.b. sales contract and 
enter into a subsequent consignment agreement was based on a 


material misrepresentation of fact made by respondent and re- 
lied upon by complainant in connection with this shipment. Ac- 


cordingly, the rights and liabilities of the parties are determined 
by the terms of the f.o.b. sales contract. 


In the event that the original f.o.b. sales contract was upheld 
as to car UPFE 451854, respondent, in its counterclaim or set- 


off, asks that it be awarded damages of $1,854.00 due to com- 
plainant’s breach of the suitable shipping condition warranty. As 
to this counterclaim, respondent has the burden of proving both 
a breach and damages. O’Donnell Fruit Company of Pittsburgh v. 
Mathew Mercurio, 18 A.D. 1173. Car UPFE 451854 was sold to re- 
spondent without any warranty as to grade. In order for there to 
be a breach of the suitable shipping condition warranty, respond- 
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ent must show abnormal deterioration of the cantaloupes upon ar- 
rival at destination. Based on the Federal inspection certificates 
submitted into evidence by both parties (A18678 showing an av- 
erage of 3% decay and A18679 showing an average of 4% de- 
cay), respondent has not proved that abnormal deterioration ex- 
isted in the melons in car UPFE 451854—tthe result being that 
respondent has not proved, by a preponderance of the evidence, 
that a breach of the suitable shipping condition warranty existed. 
Since respondent has not met its burden of proof, respondent’s 
counterclaim, raised as a defense in diminution of the original 
f.o.b. contract price, should be dismissed. Therefore, as to car 
UPFE 451854, respondent owes complainant the difference be- 
tween the original f.o.b. contract price, $4,338.00, and the amount 
respondent actually paid complainant, $2,725.33, or a total of $1,- 
612.67. 


Complainant, in the formal complaint, also alleges that 4 addi- 
tional carloads of cantaloupes (UPFE 452121, UPFE 460299, 
UPFE 458356 and SPFE 459733) involved herein were to have 
been handled by respondent on an f.o.b. joint account basis. Re- 
spondent in substance agrees with this allegation, but contends 
that complainant, upon learning of the condition of the canta- 
loupes on arrival at contract destination in New York, subse- 
quently agreed to respondent’s handling the 4 carloads of canta- 
loupes on a consignment basis for complainant’s account. 


As the moving party, respondent has the burden of proving, 
by a preponderance of the evidence, that the cantaloupes involved 
herein were to have been handled by respondent on consignment 
and not on an f.o.b. joint basis. To support its claim of consign- 
ment on these 4 carloads, respondent, in its answer, offers into 
evidence a letter from complainant to respondent dated December 
12, 1972 (Exhibit No. 7 in respondent’s answer) whereby com- 
plainant admits that it allowed the 4 carloads to be handled by 
respondent on consignment for complainant’s account. In addition, 
complainant, in its reply to respondent’s counterclaim or set-off, 
admits under oath that it did indeed allow the 4 carloads to be 
handled by respondent on consignment for complainant’s account. 


Under the circumstances, we conclude that respondent has met 
its burden of proving that the joint account agreement as to 
these 4 cars involved herein was changed to one of consignment, 
but that complainant had the option of rescinding the consign- 
ment agreement as to one of the cars, UPFE 452121, as set forth 
below. 
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As to car UPFE 452121, the evidence shows that in a letter 
written by complainant to respondent on December 12, 1972 (Ex- 
hibit No. 7 respondent’s answer), complainant alleges that Mr. 
Houston, a broker for The Genie Company, reported decay in 
excess of 6% to Mr. Garner, complainant’s agent, whereas the 
Federal inspection certificate (A20526) shows only an average of 
4% decay. Based upon this misrepresentation of decay, com- 
plainant contends that the original f.o.b. joint contract should 
stand. Respondent does not attempt to rebut or deny in any way 
the above-mentioned allegation made by complainant. 


Failure of the respondent to accurately inform complainant of 
the proper inspection results in regard to the percentage of decay 
is grounds for voiding respondent’s claim of car UPFE 452121 
being handled on consignment. The Garin Company v. Mutual 
Produce Inc., 26 A.D. 1322. Based on complainant’s above-stated 
allegation and respondent’s complete lack of rebuttal or denial 
thereof, complainant has met its burden of proving by a prepon- 
derance of the evidence that complainant relied, to its detriment, 
on a misrepresentation, given by Mr. Houston to Mr. Garner, 
complainant’s agent, as regarding the percentage of decay, as the 
basis of changing the original f.o.b. joint contract to one of con- 


signment. Because complainant’s decision to novate the original 
f.o.b. joint contract was based on a material misrepresentation 
of fact given to and relied upon by it, complainant may, as it has 
been done here, elect to rescind the consignment agreement and 
elect to be governed by the original f.o.b. joint sales contract as to 
car UPFE 452121. 


It might be appropriate to point out at this time that there are 
no “good delivery standards’, as respondent suggests, in regard 
to cantaloupes, as well as the fact that the suitable shipping condi- 
tion warranty under 46.43(j) of the rules of practice (7 CFR 
46.43(j)) is not applicable to f.o.b. joint account transactions. 
Rosenthal Co., Inc. v. Jack Kerzner, 8 A.D. 627. Since we are 
here dealing with an f.o.b. joint account contract in connection 
with car UPFE 452121, and since respondent’s primary defense 
rests on the claim that the cantaloupes in car UPFE 452121 were 
abnormally deteriorated upon arrival, it appears that respondent 
is claiming a breach of the warranty of merchantability. However, 
the Federal inspection certificate (A20526) shows only 4% decay. 
Based on this evidence, we conclude that any claim of breach of 
the warranty of merchantability is without merit. 
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The total f.o.b. joint account contract price of car UPFE 452121 
was $2,701.00, whereas complainant only received $2,489.66 from 
respondent, resulting in a loss to complainant of $211.34. Sales 
charges or commissions are not normally contemplated as part of 
the expenses of a f.o.b. joint account transaction. Wilco Produce 
Co. v. McDonnell and Blankfard, 27 A.D. 305. Thus, by subtract- 
ing respondent’s commission ($533.45) and adding that amount 
to the amount received by complainant ($2,489.66), a total of 
$3,023.11 is obtained. By comparing the $3,023.11 with the f.o.b. 
joint account contract price of $2,701.00, a profit of $322.11 is 
shown. Since profits and losses are to be shared equally when no 
other arrangement is specifically reached in a joint account agree- 
ment, Wilco Produce Co. v. McDonnell and Blankfard, 27 A.D. 
305, complainant’s one-half of this profit would amount to $161.05. 
By adding the $161.05 profit to the $211.34 loss sustained by com- 
plainant, respondent owes complainant a total of $372.39 on car 
UPFE 452121. 


We now consider the three remaining shipments (UPFE 
460299, UPFE 458356 and SPFE 459733) involved herein. Spe- 
cifically as to cars UPFE 460299, UPFE 458356 and SPFE 
459733, complainant does not contend that it relied on any type or 


kind of misrepresentation or withholding of material facts as a 
basis for changing the original f.o.b. joint account contract to one 
of consignment. As a result, it must be assumed that complainant 
had total and accurate knowledge of all the facts, including the 
applicable inspection results, when changing the terms of the 
contract. Assuming such correct knowledge, complainant must be 
held accountable for its actions. Since complainant has not alleged 
or shown that its changing of the terms of the contract was based 
on a misrepresentation or withholding of material facts, com- 
plainant must be held to the consignment of cars UPFE 460299, 
UPFE 458356 and SPFE 459733. J. R. Norton Co. v. S. Seider- 
baum, Inc., 26 A.D. 391. The burden of proving irregular or in- 
accurate accounting rests upon the party making the allegation. 
L. Torn & Son v. Joe Gerber Co., 20 A.D. 790. Since complainant 
does not dispute respondent’s accounting of the proceeds paid by 
respondent on a consignment basis, it is concluded that respond- 
ent’s payment of $2,522.53 on car UPFE 460299, $2,984.08 on car 
UPFE 458356 and $3,275.82 on car SPFE 459733 is substantially 
correct; however, inspection fee charges of $21.00 per car (total- 
ing $63.00 for the 3 carloads) have been improperly charged to 
complainant by respondent, with the result being that respondent 
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owes complainant a total of $63.00 as to cars UPFE 460299, 
UPFE 458356 and SPFE 459733. 


Summarizing briefly, it is held that as to cars UPFE 460299, 
UPFE 458356 and SPFE 459733, respondent owes complainant a 
total of $63.00. As to car UPFE 452121, complainant’s claim of 
$372.39 against respondent should be upheld. As to car UPFE 
451854, complainant’s claim of $1,612.67 against respondent 
should be upheld and respondent’s counterclaim or set-off of 
$1,854.00 against complainant should be dismissed. As a result, 
the total reparation to be awarded complainant in this case is 
$63.00 plus $372.39 plus $1,612.67 or $2,048.06, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,048.06, with interest thereon 
at the rate of 8% per annum from November 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,599) 


In re STEVE AKINS WHOLESALE PRODUCE, INC. PACA Docket No. 
2-2865. Decided December 17, 1973. 


Purchase price—failure to pay promptly and in full—Wilfull, repeated and 
flagrant violations—Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by failing to pay promptly and in full for perishable agri- 
cultural commodities purchased in commerce, the facts and circum- 
stances of such violations shall be published. 


James W. Patton, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499(a) et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
February 2, 1973 by the Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
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ture. The respondent was charged with wilfully violating the 
provisions of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (7 CFR 47.1 et seq.), herein- 
after referred to as the Regulations. 


Copies of the complaint and of the Rules of Practice were 
served on the respondent on February 5, 1973. Respondent was 
notified in writing that an answer should be filed within 20 days, 
and that failure to file an answer denying the allegations of the 
complaint and requesting an oral hearing would constitute an ad- 
mission of such allegations and waiver of hearing. 


Respondent has filed nothing, although belatedly a purported 
Answer was filed by a Lyall Romick and Shirley R. Levin, styling 
themselves “defendants/respondents.” Complainant’s motion to 
strike the purported Answer is granted. This decision and Order, 
therefore, are issued pursuant to Section 47.30(c) of the Ruiles 
of Practice, as amended (7 CFR 47.30(c) as amended). 


FINDINGS OF FACT 


1. Respondent, Steve Akins Wholesale Produce, Inc., is a Texas 
corporation whose current mail address is % Shirley R. Levin, 
Esq., 808 Main Bank Building, Dallas, Texas 75202. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 720570 was issued to respondent on October 5, 1971. This 
license terminated on its first anniversary date, October 5, 1972, 
when respondent failed to renew it. 


3. During the period February through June 1972, respondent 
purchased, received in interstate commerce, and accepted with- 
out complaint 20 lots of fruits and vegetables, all being perishable 
agricultural commodities, from six sellers but failed to make full 
payment of the agreed purchase prices, totaling $27,618.30. The 
details of these transactions are set forth in the Complaint. 


4. The acts of respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 3 
of this complaint, constitute willful, flagrant, and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


5. By notice in writing dated September 27, 1972, respondent 
was given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
as to transactions 1 through 19 in this Complaint. Respondent has 
failed to do so. 
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CONCLUSIONS 


By reason of the facts set forth in the above Fndings of Fact, 
the respondent has wilfully, flagrantly and repeatedly violated 
Section 2 of the Act (7 U.S.C. 499b) for which violation the 
Order set forth below is issued. 


ORDER 


(1) The finding contained herein that respondent has commit- 
ted willful, flagrant, and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b) and the facts and circumstances thereof shall 
be published. 


(2) This Order shall be effective from the 11th day after the 
Decision and Order become final.* 


(3) Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless appeal- 
ed to the Secretary by a party hereto within 30 days after service 
hereof, as provided in Sections 47.37(c) and 47.39(a) of the 
Amended Rules of Practice published in the Federal Register of 
November 5, 1973 (38 FR 30444). 


(No. 15,600) 


WILEMAN Bros. & ELLIOTT, INC. v. DOMINICK’S FINER FOODS, 
INC. and/or THOS. D. PALELLA & Co., INc. PACA Docket No. 
2-2967. Decided December 20, 1973. 


Collecting agent—notice to stop payments to and to dishonor invoices from— 
Obligation—failure to discharge—Reparation awarded against respondent 
Dominick’s; Dismissal as to respondent Pallella 


Where respondent Dominick’s Finer Foods, Inc.’s payment of May 8, 1972, 
to respondent Thos. D. Pallella & Co., Inc., did not discharge Domi- 
nick’s obligation to complainant, respondent Dominick’s Finer Foods, 
Inc. is liable to complainant for the balance due and owing in the amount 
of $12,600.00 for which reparation is awarded complainant against said 
respondent. The complaint against respondent Thos. D. Pallella & Co. 
is dismissed. 


Complainant pro se. 
Lucien D. Leuaccare, North Lake, IIl., for respondents. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


* The Decision and Order became final December 17, 1973.—Ed. 





1988 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1987 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $18,700.00 in connection 
with transactions in interstate commerce involving eleven ship- 
ments of oranges. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon the respondents. Respondent, Dominick’s Finer 
Foods, Inc., filed an answer thereto denying liability to complain- 
ant. Respondent, Thos. D. Palella & Co., Inc., did not file an an- 
swer to the complaint. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $3,000.00 the parties waived oral hearing. Accord- 
ingly, the shortened method of procedure set forth in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable herein. 
Pursuant to this procedure complainant filed an opening state- 
ment and respondent, Dominick’s Finer Foods, Inc., filed an an- 
swering statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Wileman Bros. & Elliott, Inc., 
whose address is P. O. Box 308, Cutler, California. 


2. Respondent, Dominick’s Finer Foods, Inc., hereinafter re- 
ferred to as Dominick, is a corporation whose address is 555 
Northwest Avenue, Northlake, Illinois. At the time of the trans- 
action involved herein, this respondent was licensed under the Act. 


3. Respondent, Thos. D. Palella & Co., Inc., hereinafter referred 
to as Palella, is a corporation whose address is 2550 South Leavitt 
Street, Chicago, Illinois. At the time of the transaction involved 
herein, this respondent was licensed under the Act. 


4. On April 11, 1972, through April 28, 1972, in the course of 
interstate commerce, complainant sold to respondent Dominick 
eleven truckloads of Navel oranges, having a total value of 
$27,324.05, f.o.b., Cutler, California. 


5. The sales involved herein, were negotiated through respond- 
ent Palella, who between January 3, 1972, and April 28, 1972, 
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negotiated a total of approximately 35 sales of Navel oranges 
between complainant and respondent Dominick. There were no 
memorandums of sale issued in connection with any of these trans- 
actions. 


6. On or about April 20, 1972, complainant notified respondent 
Dominick, by letter, that respondent Palella should no longer re- 
ceive any payments on its account. It also advised respondent 
Dominick that only invoices sent to them by complainant should 
be honored. 


7. On or about May 8, 1972, respondent Dominick paid to re- 
spondent Palella $15,524.05. This amount covered invoices for 
six truckloads of oranges shipped by complainant to Dominick be- 
tween April 18, and April 28, 1972. A prior payment of $11,800.00 
made on April 24, 1972, to respondent Palella was subsequently 
remitted to complainant by Palella. 


8. Complainant, Wileman Bros. & Elliott, Inc., has not been 
paid a balance of $12,600.00 from either respondent, in connec- 
tion with the transactions involved herein. 


9. A formal complaint was filed on November 6, 1972, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The only question to be decided here is whether or not respond- 
ent Dominick’s payment of May 8, 1972, to respondent Palella, 
constituted a discharge of Dominick’s liability to complainant in 
connection with the transactions involved herein. Although both 
complainant and respondent Dominick present convincing argu- 
ments in support of their respective positions relative to the 
authority of respondent Palella’s role as a collecting agent, we 
find that the question at issue here can be resolved without a 
determination on this matter. 


Complainant argues that its letter of April 20, 1972, addressed 
to Dominick’s Finer Foods, Inc., clearly indicates how payments 
should have been made. The letter, in relevant part, stated: 


“Remember that where we invoice you direct, we look to you 
for payment thereof and should you pay such invoice through 
Frank [Palella] or any other party, you are still liable for 
the payment until received by us.” 


Respondent Dominick alleges that it never received complain- 
ant’s letter of April 20, 1972. However, it has failed to deny the 
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allegation contained in complainant’s opening statement of June 
5, 1973, that the letter in question was, in fact, returned “without 
comment”, to Wileman Bros. & Elliott, Inc., in an envelope from 
Dominick postmarked “Illinois, April 28, 1972”. In absence of a 
specific denial we must agree with complainant’s contention that 
the letter was, in fact, received by Dominick, and that knowledge 
of its contents must be imputed to this respondent. Accordingly, 
we find that Dominick’s payment of May 8, 1972, to respondent 
Palella, did not discharge its obligation to complainant. Therefore, 
respondent Dominick’s Finer Foods, Inc., is liable to complain- 
ant for the amount of $12,600.00 in connection with the trans- 
actions involved herein. Respondent Dominick’s failure to pay this 
amount to complainant is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


The complaint against respondent Thos. D. Palella & Co., 
Inc., must be dismissed. Complainant worded its original com- 
plaint, as amended February 20, 1973, in an alternative nature, 
seeking reparation against Palella, only in the event Dominick was 
not found liable. Therefore, since we have found respondent Domi- 
nick’s Finer Foods, Inc., liable, we must dismiss the complaint 


against the respondent Palella. 


ORDER 
Within 30 days from the date of this order, respondent, Domi- 
nick’s Finer Foods, Inc., shall pay to complainant, as reparation, 
$12,600.00, with interest thereon at the rate of 8 percent per an- 
num from May 1, 1972, until paid. 


The complaint against respondent Thos. D. Palella and Co., Inc., 
is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,601) 


In re ARTIE’S Foop Propucts, INc. PACA Docket No. 2-2867. 
Decided December 24, 1974. 


Failure to pay in full—Wilfull, flagrant and repeated violations— 
Publication of facts 
Where respondent wilfully, repeatedly and flagrantly violated the Act and 
regulations in failing to pay in full for perishable agricultural com- 


modities purchased in commerce, the facts and circumstances of such 
violations shall be published. 
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Garret B. Stevens, for complainant. 
G. Weldon Johnson, Indianapolis, Indiana, for respondent. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499(a) et seq.), herein- 
after called the Act. It was instituted by a complaint filed on Feb- 
ruary 5, 1973 by the Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent was charged with wilfully, repeatedly and fla- 
grantly violating the provisions of the Act and the regulations 
promulgated thereunder by the Secretary of Agriculture (7 CFR 
47.1 et seq.), hereinafter referred to as the Regulations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondent on February 6, 1973. Respondent was notified 
in writing that an answer should be filed within 20 days, and 
that failure to file an answer denying the allegations of the com- 
plaint and requesting an oral hearing would constitute an admis- 
sion of such allegations and waiver of hearing. Respondent be- 
latedly filed an Answer which did not deny any of the allegations 
of the Complaint, but instead requested that the disciplinary ac- 
tion be stayed pending disposition of a bankruptcy proceeding in 
the United States District Court for the Southern District of 
Indiana. The said answer is treated as a motion for stay, which 
motion is denied. 


Respondents have failed tu plead specifically to the allegations 
of the Complaint, and this decision and order are issued pursuant 


to Section 47.30(c) of the Rules of Practice, as amended (7 CFR 
47.30(c) as amended). 


FINDINGS OF FACT 


1. Respondent, Artie’s Food Products, Inc. is an Indiana corp- 
oration whose last known address is 6400 Brookville Road, In- 
dianapolis, Indiana 46219. 

2. Pursuant to the licensing provisions of the Act, license num- 
ber 721086 was issued to respondent on January 5, 1972. This 
license was terminated on January 5, 1973, when respondent 
failed to renew it. 
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3. During the period September 1969 through October 1971, 
respondent purchased, received in interstate commerce, and ac- 
cepted without complaint, or accepted after adjustment, 96 lots 
of potatoes, a perishable agricultural commodity, from two sellers 
but failed to make full payment of the agreed purchase prices, 
totaling $120,164.84. 


CONCLUSION 


By reason of the facts set forth in the above Findings of Fact, 
the respondent has wilfully, flagrantly and repeatedly violated 
Section 2 of the Act (7 U.S.C. 499(b)) for which violation the 
Order set forth below is issued. 


ORDER 


(1) The finding contained herein that respondent has commit- 
ted wilful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


(2) This Order shall be effective from the 11th day after the 
Decision and Order become final.* 


(3) Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 47.37(c) and 47.39(a) of 
the Amended Rules of Practice published in the Federal Register 
of November 5, 1973 (88 FR 30444). 


(No. 15,602) 


In re ROBERT B. BLAND, SR., d/b/a BLAND DISTRIBUTING CO., also 
d/b/a Foop Propucts Co. PACA Docket No. 2-3017. Decided 
December 24, 1973. 


Failure to pay in full—Wilfull, flagrant and repeated violations— 
Publication of facts 


Where respondent wilfully, repeatedly and flagrantly violated the Act and 
regulations in failing to pay in full for perishable agricultural com- 
modities purchased in commerce, the facts and circumstances of such 
violations shall be published. 


* The Decision and Order became final December 24, 1973.—Ed. 
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Daniel L. Wentzel, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on June 26, 1973, by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent, a licensed dealer under the Act, 
was charged with willful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b) for alleged failure to make 
full payments, and failure to make prompt payments, of the 
agreed purchase prices to the sellers of perishable agricultural 
commodities received by Respondent in interstate commerce. 


Copies of the complaint and Rules of Practice governing pro- 
cedures under the Act were forwarded to Respondent by the 
Hearing Clerk by certified mail, receipt of which was acknowl- 
edged by Respondent on July 2, 1973. Respondent’s attention was 
directed to the pertinent sections of the Rules of Practice which 
provide inter alia that an answer to the complaint should be filed 
within 20 days, and that failure to file an answer denying the alle- 
gations in the complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of a hearing. 


Respondent has filed nothing. 


On August 16, 1973, Complainant moved for the entry of a 
default order pursuant to the provisions of section 47.30 of the 
Rules of Practice (7 CFR 47.30). A copy of this motion, together 
with Complainant’s proposed order, was served on Respondent 
by certified mail, receipt of which was acknowledged on August 
23, 1973. Again, Respondent has failed to file a response. There- 
fore, it is determined that Respondent was properly served in 
accordance with the Rules of Practice and is deemed to have ad- 
mitted the allegations in the complaint for failure to file an an- 
swer. Accordingly, Complainant’s motion for the issuance of a 
decision pursuant to section 47.30(c) of the Rules of Practice is 
granted. 
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The Findings of Fact set forth herein are identical with the 
substantive allegations in the complaint, which are deemed to 
have been admitted by Respondent’s failure to file an answer (7 
CFR 47.30(b) ). 


FINDINGS OF FACT 


1. Respondent, Robert B. Bland, Sr., is an individual, doing 
business as Bland Distributing Co., also doing business as Food 
Products Co., whose last known mail address is 1631 Kentucky 
Street, New Orleans, Louisiana 70117. 


2. Pursuant to the licensing provisions of the Act, license No. 
721563 was issued to Respondent on March 28, 1972. This license 
terminated on its first anniversary date, March 28, 1973, when 
Respondent failed to renew it. 


38. During the period May 1972, through October 1972, Re- 
spondent purchased, received, and accepted without complaint 50 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, to the 
five sellers. The total of the agreed purchase prices, or balances 


thereof, which remains unpaid is $9,833.20. The details of these 
trasactions are as follows: 
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1998 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 1998 


4. Three of the sellers listed above filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer issued 
reparation awards against Respondent as set forth below: 


Transaction No. PACA Docket No. Date Issued Amount 
1-27 2-2935 4/16/73 $ 661.70 
28-38 2-2917 3/21/73 5,055.35 
39-45 2-2916 3/21/73 565.90 


As of this date, these awards have not been satisfied. 


CONCLUSIONS 


By reason of the facts set forth in paragraph 3 of the Findings 
of Fact, the Respondent has willfully, repeatedly and flagrantly 
violated section 2 of the Act (7 U.S.C. 499b). Accordingly, the 
substantive provision of the order proposed by Complainant is 
proper in the circumstances and should be issued. 


ORDER 


The facts and circumstances of Respondent’s violations of the 
Act shall be published. 


This Order shall become effective on the eleventh day after this 
decision becomes final.* 


Pursuant to the Amended Rules of Practice governing proced- 
ures under the Act, this decision becomes final without further 
procedure 35 days after the date of service, unless appealed to the 
Secretary by a party to the proceedings within 30 days after serv- 
ice hereof, as provided in sections 47.37(c) and 47.39(a) of the 
Amended Rules of Practice published in the Federal Register on 
November 5, 1973 (38 F.R. 30444). 


(No. 15,603) 


In re DON’S WHOLESALE PRODUCE, INC. PACA Docket No. 2-2927. 
Decided December 24, 1973. 


Failure to pay promptly and in full—Wilfull, flagrant and 
repeated violations—Revocation of license 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations in failing to pay promptly and in full for perishable agri- 
cultural commodities purchased in commerce, respondent’s license as a 
registrant under the Act is revoked. 


* The Decision and Order became final December 24, 1973.—Ed. 





DON’S WHOLESALE PRODUCE 
Cite as 32 A.D. 1998 


Sharon Nolan, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act of 1930, as amended (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
March 22, 1973 by the Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent was charged with wilfully violating the provisions 
of the Act and the regulations promulgated thereunder by the 
Secretary of Agriculture (7 CFR 47.1 et seq.), hereinafter refer- 
red to as the Regulations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondent on March 29, 1973. Respondent was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute an admission of 
such allegations and waiver of hearing. 


Respondent has filed nothing. This decision and order, there- 
fore, are issued pursuant to Section 47.30(c) of the Rules of 
Practice, as amended (7 CFR 47.30(c) as amended). 


FINDINGS OF FACT 


1. Respondent Don’s Wholesale Produce, Inc., is an Illinois 
corporation, whose last known mail address is 4808 West State 
Street, Rockford, Illinois 61102. 


2. Pursuant to the licensing provisions of the Act, license No. 
730279 was issued to respondent on September 11, 1972. This 
license next is subject to renewal on or before September 11, 1973. 


3. During the period November 2 through December 27, 1972, 
respondent purchased and accepted 164 lots of fruits and vege- 
tables, all being perishable agricultural commodities, in interstate 
commerce, but failed to make full payment promptly to the 16 
sellers of the agreed purchase price. The total of the agreed pur- 
chase prices which remains unpaid is $68,451.05. The details of 
these transactions are set forth in the Complaint. 





2000 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 2000 


4. The acts of respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 
8 of this complaint, constitute willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


By reason of the facts set forth in the’above Fndings of Fact, 
the respondent has wilfully, flagrantly and repeatedly violated 
Section 2 of the Act (7 U.S.C. 499b) for which violations the 
Order set forth below is issued. 


ORDER 


(1) The finding contained herein that respondent has commit- 
ted wilful, flagrant, and repeated violations of Section 2 of the 
Act (7 U.S.C. 499(b)) and the facts and circumstances thereof 
shall be published. 


(2) Respondent’s license is hereby revoked. 


(3) This Order shall be effective from the 11th day after the 
Decision and Order become final.* 


(4) Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless appeal- 
ed to the Secretary by a party hereto within 30 days after service 
hereof, as provided in Sections 47.37(c) and 47.39(a) of the 
Amended Rules of Practice published in the Federal Register of 
November 5, 1973 (88 FR 30444). 


(No. 15,604) 


In re GEORGE C. HADDAD, t/a HADDAD PropucE COMPANY. PACA 
Docket No. 2-3031. Decided December 24, 1973. 


Failure to pay in full—Wilfull, flagrant and repeated 
violations—Publication of facts 


Where respondent willfully, flagrantly and repeatedly violated the Act and 
regulations in failing to pay in full for perishable agricultural com- 
modities purchased in commerce, the facts and circumstances of such 
violations shall be published. 


* The Decision and Order became final December 24, 1973.—Ed. 





GEORGE C. HADDAD 
Cite as 32 A.D. 2000 


Garrett B. Stevens, for complainant. 
Respondent pro se. 


Decision by John A. Compbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed on 
July 3, 1973, by the Director, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. Respondent was charged with wilful, flagrant, and re- 
peated violations of Section 2, of the Act (7 U.S.C. 499b) for 
alleged failure to make full payment of the agreed purchase prices 
for shipments of vegetables in interstate commerce. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to respondent by the 
Hearing Clerk by certified mail on July 5, 1973. The letter serving 
the complaint was returned to the Hearing Clerk with the nota- 


tion from the postal authorities that the mail was “unclaimed.” In 


conformity with Section 47.4 of the Rules of Practice (7 CFR 


47.4) service was then attempted by regular mail on July 31, 
1973. This mail was not returned. 


The complaint and letter of service informed respondent that 


an answer should be filed within 20 days, that failure to answer 


and request an oral hearing would constitute an admission of the 
allegations in the complaint and a waiver of oral hearing. 


Respondent failed however to file an answer or otherwise 


plead. 


On September 17, 1973, complainant filed a motion, which was 
served on respondent via certified mail for issuance of a Default 
Order pursuant to Section 47.30(c) of the Rules of Practice and 
the matter was referred to the undersigned Administrative Law 
Judge. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 


and set forth herein as the proposed findings of fact. 





2002 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 2000 


FINDINGS OF FACT 


1, Respondent, George C. Haddad, is an individual doing busi- 


ness as Haddad Produce Company whose last known mail address 
is 503 North 7th Street, Dade City, Florida 33525. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 730937 was issued to respondent on February 6, 1973. This 
license next is subject to renewal on or before its first anniversary 
date, February 6, 1974. 

3. During February through April 1973, respondent purchased, 


received in interstate commerce, and accepted 34 lots of vege- 


tables, all being perishable agricultural commodities, from seven 
sellers but failed to make full payment of the agreed purchase 
prices, totaling $107,948.25. 


The details of these transactions are set forth as follows: 
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ELIZONDO BROS. v. TOUCHET’S PROD. 
Cite as 32 A.D. 2005 


CONCLUSIONS 


The Acts of respondent in failing to make full payment of the 
agreed purchase prices, as stated in finding 3, constitute wilful, 
flagrant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


Further, it is concluded that the proposed order contained in 
complainant’s motion is reasonable and appropriate in the cir- 
cumstances of this case, and is adopted herein. 


ORDER 


The finding contained herein that respondent has committed 
wilful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


This order shall be effective from the eleventh day after this 
decision becomes final.* 


Pursuant to the amended Rules of Practice governing proced- 
ures under the Act, this Decision will become final without fur- 
ther procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within 30 days after 
service as provided in Sections 47.37 and 47.39 of the amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (38 F.R. 30444). 


(No. 15,605) 


ELIZONDO BROS. PRODUCE CO. v. TOUCHET’S PROD. and/or LaA- 
VERGNE’S PRODUCE. PACA Docket No. 2-3146. Decided De- 
cember 28, 1973. 


Order dismissing petition to reopen after default 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
H. Minor Pipes, Jr., Houma, La., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


* The Decision and order became final December 24, 1973.—Ed. 





2006 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 2006 


In this proceeding under the Perishable Agricultural Com- 
modity Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued on October 26, 1973, awarding reparation to com- 
plainant in the amount of $1,741.25, such amount to be paid within 
30 days after the issuance of the order. On December 3, 1973, 
respondent, in effect, filed a petition to reopen after default in the 
filing of an answer. 


In accordance with 47.25(e) of the rules of practice (7 CFR 
47.25(e)) a default in the filing of an answer may be set aside 
upon motion made within a reasonable time after the time for 
filing the answer has expired if there is good reason for granting 
such relief. 


The record herein reveals that the complaint was served upon 
respondent September 6, 1973, and that the time allowed for filing 
an answer thereto expired September 26, 1973. Respondent’s 
petition was not filed until after the 30 day period allowed for 
compliance with the order of October 26, 1973, had expired. 


It is our opinion that respondent’s motion to reopen was not 
made within a reasonable time. Accordingly, respondent’s petition 
to reopen after default in the filing of an answer should be, and 
hereby is, dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,606) 


MONC’sS CONSOLIDATED PRODUCE, INC. v. UNITED FRUIT & PRODUCE 
COMPANY and/or H. R. BUSHMAN & SON, INc. PACA Docket 
No. 2-3067. Decided December 28, 1973. 


Consignment contract—alleged misrepresentation as to temperature at time 
of—Burden of proof—Failure to sustain—Dismissal as to 
H. R. Bushman & Son, Inc. 


Where complainant failed to sustain its burden of proving its allegation of 
misrepresentation as to temperature at time of the consignment contract, 
the complaint as to respondent Bushman is dismissed. 


Inspection fee—deduction for in violation of § 2 of the Act— 
reparation for amount of against respondent 
United Fruit & Produce Company 





MONC’S CONSOLIDATED v. UNITED FRUIT & PROD. 2007 
Cite as 32 A.D. 2006 


Where the federal inspection was ordered by respondent United Fruit & 
Produce Company, this respondent must bear the cost of said inspection, 
and its deduction of the $19-inspection fee from the proceeds of sale was 
in violation of the Act. Reparation in the amount of $19.00 is awarded 
complainant against said respondent, as stated in the Order herein. 

John Catlin, Newport Beach, Cal., for complainant. 

Respondents pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the sum of $602.81 against respondent United 
Fruit & Produce Company or in the alternative against respond- 
ent H. R. Bushman & Son, Inc., in connection with a transaction 
involving a truck load of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondents, who filed answers 
thereto denying liability to claimant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional evi- 
dence in support of their respective positions by means of verified 
opening and answering statements. Neither party submitted any 
additional evidence and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Monc’s Consolidated Produce, 
Inc., whose address is Box 1486, Salinas, California. 


2. The first respondent is a partnership composed of Lewis 
Lerner, Rose Lerner, Abe Fine, and Harry Fine, doing business as 
United Fruit & Produce Company, hereinafter referred to as 
United, whose address is 55 Produce Row, St. Louis, Missouri. 
At the time of the transaction involved herein, this respondent 
was licensed under the Act. 
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3. The second respondent, H. R. Bushman & Son, Inc., herein- 
after referred to as Bushman, is a corporation whose address is 
54 Produce Row, St. Louis, Missouri. At the time of the transac- 
tion involved herein, this respondent was licensed under the Act. 


4. On or about August 16, 1972, in the course of interstate com- 
merce, complainant orally contracted to sell to respondent United, 
through a broker, respondent Bushman, one truck load of toma- 
toes, consisting of 400 flats of tomatoes, 85% U.S. No. 1 at $4.50 
per flat, f.o.b., Oxnard, California, for a total of $1,800. 


5. On or about August 17, 1972, the tomatoes were shipped 
from loading point in Oxnard, California to respondent United 
in St. Louis, Missouri. This shipment arrived on the night of 
August 20, 1972. Subsequently, they were unloaded and a com- 
plaint as to the condition of the tomatoes was registered by United 
to Bushman. A government inspection was requested by United 
and was made at 12:35 P.M., August 21, 1972. The results, in 
relevant part, are as follows: 


Temperature of Product: In various lugs from 73° to 75° F. 

Condition: Average approximately 25% green and breakers, 
20% turning and pink, and 50% light red and red. Average 
1% damage by numerous slightly sunken discolored areas. 


Average 3% serious damage by bruising, occurring through- 
out pack affecting light red and red stock. In most samples 
decay ranges from 4 to 16%, in many none, average 6% 
Altarnaria Rot in all stages, mostly advanced. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition, but now shows approxi- 
mately 80% U.S. No. 1 Quality, 6% decay. 


The cost of the inspection, which was $19, was deducted by United 
from the proceeds of the sale of the tomatoes prior to payment to 
complainant. 


6. The results of the government inspection of August 21, 1972, 
were telephonically given to complainant by Bushman. Due to the 
condition of the tomatoes, United requested that the tomatoes be 
handled on deferred billing or consignment. Complainant rejected 
this offer and notified United that they were going to take the 
tomatoes out of St. Louis. Complainant was unable to find a truck, 
so they accepted United’s offer to handle the tomatoes on con- 
signment. 
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7. On October 3, 1972, after receipt of the inspection certificate 
and the proceeds of the sale of tomatoes, complainant demanded 
$602.81 from United. 


8. An informal complaint was filed on January 8, 1973, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the sale of 
the tomatoes by complainant to respondent United on or about 
August 16, 1972, through the broker, Bushman. There is likewise 
no dispute that the complainant, after unsuccessfully attempting 
to take the tomatoes out of St. Louis, in effect, rescinded the con- 
tract of sale and expressly agreed to allow respondent to handle 
the load of tomatoes on consignment. It is complainant’s conten- 
tion, however, that at the time he entered into the contract of con- 
signment with United he was not properly informed as to the tem- 
perature of the tomatoes. Complainant alleges that Bushman in- 
formed him that the temperature was 55° F. rather than the 73° 
to 75° F. that the inspection certificate later indicated. Complain- 
ant also contends that had he known the actual temperature of the 
tomatoes he would not have agreed to consign the tomatoes to 
United, and that this misrepresentation makes the contract of 
consignment voidable at complainant’s election. Complainant now 
desires to avoid the contract and have the rights and liabilities 
of the parties determined under the sales contract of August 16, 
1972. Complainant pleads in the alternative that respondent 
Bushman be held liable for furnishing false and misleading state- 
ments if respondent United is not found to be liable. 


Both respondents oppose complainant’s effort to set aside the 
consignment contract. Bushman alleges that he did not give com- 
plainant false information regarding the temperature of the to- 
matoes and that complainant has no ground for seeking to set 
aside or avoid the consignment agreement. 


The party alleging the misrepresentation has the burden of 
proving such allegation by a preponderance of the evidence. 
L. Gillarde Sons Company v. John C. Morite Company, 21 A.D. 
590 (1962). The question, therefore, must be resolved by determi- 
ning whether this burden was met. 


The facts are very unclear as to what information was conveyed 
to complainant. The evidence is in conflict and does not tend to 
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confirm either parties position. We, therefore, must conclude that 
complainant did not meet the burden of proving by a preponder- 
ence of the evidence that the temperature of the tomatoes was 
misrepresented to him by Bushman. Accordingly we cannot 
award complainant reparation against respondent United based 
on alleged misrepresentations. Since the complainant has failed to 
prove the misrepresentations, the complaint against the broker 
Bushman should be dismissed. 


Since the federal inspection was ordered by United, this party 
should bare the costs of such inspection. We conclude, therefore, 
that United’s subtraction of the $19 inspection fee was a violation 
of section 2 of the Act for which reparation should be awarded 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent 
United shall pay to complainant, as reparation, $19, with interest 
thereon at the rate of 8 percent per annum from October 1, 1972, 
until paid. 


The complaint against respondent Bushman is dismissed. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 15,607) 


KITCHEN FRESH FOODS v. PIONEER POTATO COMPANY, INC. PACA 
Docket No. 2-3131. In order issued December 12, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,608) 


RODOLFO MARTINEZ G., and RAMON MUNOZ v. VALLEY AVACADO 
SALEs, INC. PACA Docket No. 2-2938. In order issued Decem- 
ber 12, 1973, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 15,609) 


CHASE & COMPANY v. PANNO & SONS, INC. PACA Docket No. 2- 
3184. Reparation of $880.25 with 8 percent interest from May 
1, 1973, awarded complainant against respondent in order 
issued December 6, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,610) 


J. G. HALL & SONS v. FORKS POTATO Co. PACA Docket No. 2-3182. 
Reparation of $9,898.43 with 8 percent interest from May 1, 
1973, awarded complainant against respondent in order is- 
sued December 6, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,611) 


SEALD-SWEET, INC. v. PANNO & SONS, INC. PACA Docket No. 2- 
3183. Reparation of $4,035.60 with 8 percent interest from 
February 1, 1973, awarded complainant against respondent 
in order issued December 6, 1973, by Donald A. Campbell, 


Judicial Officer. 


(No. 15,612) 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCIATION v. 
Mr. CHIPS POTATO, INC. PACA Docket No. 2-3186. Repara- 
tion of $4,115.30 with 8 percent interest from February 1, 
1973, awarded complainant against respondent in order is- 
sued December 20, 1973, by Donald A. Campbell, Judicial 
Officer. 
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January-December 1973 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES, DIVISION OF FAIRMONT Foops Co. 
AMA Docket No. M 4-18. Secretary’s actions of 
August 20, 1969, and January 20, 1970—Bracketed 
pricing—Class I milk—Order No. 4—Request for 
relief denied—Petition dismissed 


ASSOCIATED MILK Propucers, INc. AMA Docket No. 
M 181-8. Order denying interim relief 


CARNATION COMPANY. AMA Docket No. M 124-1. 
Allocation provisions — Combined or “system” 
basis — Uniform prices — Secretary’s findings — 
Rule making evidence — Section 8c (5) (G) .. 


Refund claim — Two-year limitation — Dis- 
missal 


LEONBERG, ANDREW W. AMA Docket No. M 36-3. 
Evidence — Limited to that presented to Market 
Administrator—Producer-handler—Pool-handler — 
Personal enterprise and risk — Request for relief 
denied — Petition dismissed 


OLSEN Dairy, INc. AMA Docket No. M 131-7—Own- 
farm milk — Other source milk — Billings by 
Market Administrator — Due process and equal 
protection contention—Burden of proof—Failure 
to sustain—Dismissal . 


WEISSGLASS GOLD SEAL DAIRY CORPORATION, et al. AMA 
Docket No. M 2-34. Fluid skim milk differential 
— Classification and allocation of inventory during 
transition period — Regulations must be con- 
sistent with Order 


Market Administrator’s correction of handler’s re- 
port for obvious errors — Market Administrator’s 
correction of handler’s report after audit 


Assignment — Handler cannot change “assign- 
ment” — Two-year statute of limitations not 
applicable — Dismissal 


COURT DECISIONS 


CHIGLADES FARM, LTD. LEO BRAMSON AND MARVIN 
WELFELD v. EARL L. Butz, Secretary of Agricul- 
ture, et al. U. S. Court of Appeals, 5th Cir. 
October 10, 1973. Appeal from S.D. Fla. The court 
affirmed the District Court’s ruling which upheld 
the decision an 
ee 
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CRANBERRY PRODUCTS, INC. v. CLIFFORD M. HARDIN, 
Secretary of Agriculture, and UNITED STATES DE- 
PARTMENT OF AGRICULTURE. DCWD Wisc. October 
16, 1972. The court denied plaintiff’s motions for 
default and summary judgments and granted sum- 
mary judgment in favor of defendants, affirming 
the Judicial Officer’s decision (28 A.D. 647 and 30 
A.D. 457) and dismissing this action on its merits 


FITCHETT BROTHERS, INC. v. EARL L. Butz. S.D.N.Y. 
May 15, 1973. Order No. 2—Application of Con- 
necticut order differential—Direct delivery differ- 
ential—Trade barrier issue—Function of court 
limited to determination of whether the Judicial 
Officer’s ruling was in accordance with law— Sum- 
mary judgment in favor of defendant 


GEORGE BENZ & SONS v. CLIFFORD M. HARDIN D. Minn. 
April 25, 1972. Expansion of milk marketing area 
—Referendum on — Denial of due process con- 
tention. The court held that the issues involved 
are purely legal and there is no material question 
of fact for decision by the court. The court granted 
summary judgment for defendant and dismissed 
plaintiff’s complaint 


GEORGE BENZ AND SONS v. EARL L. Butz. U. S. Court 
of Appeals, 8th Cir. April 20, 1973. Affirming 
decision of U. S. District Court, D. Minn. 


HEBER VALLEY MILK COMPANY v. EARL L. Butz, Sec- 
retary of Agriculture. DC D Utah, Central Div. 
July 31, 1973. Affirming Judicial Officer’s decision 
and order (31 A.D. 1319) 


MARIGOLD Foops, INc. v. EARL L. Butz. D. Minn. 
April 11, 1973. Affirming Judicial Officer’s decision 
and order (31 A. D. 1115). The court held that the 
classification of plaintiff’s “Party Dip” as a Class I 
fluid milk product was in accordance with law and 
that plaintiff’s argument that it is arbitrary and 
capricious is without merit 


UNITED STATES OF AMERICA v. SHERMAN FITZGERALD, 
dba SHER-VON Darry. C 227-66. SHERMAN FITZ- 
GERALD, dba SHER-VON Dairy v. EARL L. Butz, 
SECRETARY OF AGRICULTURE OF THE UNITED STATES 
OF AMERICA. C 187-72. U.S.D.C. Utah. Decided 
May 29, 1973. Affirming the Secretary’s decision 
(Judicial Officer’s ruling, 31 A.D. 593). Holding: 
The Secretary’s decision was in “accordance with 
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law” in that ample evidence was adduced at the 
(15) (A) hearing to advise Fitzgerald far in ad- 
vance of the final order in the enforcement pro- 
ceeding that he could contest a “handler” classifi- 
cation by petitioning the Secretary pursuant to 7 
U.S.C. §608c (15) (A) (1964); and the con- 
tentions of Fitzgerald do not warrant receipt of 
further evidence or a reversal of the Secretary’s 
decision. The court’s decision in Case No. C227-66 
remains in full force and effect 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEON- 
BERG Dairy. W.D. Pa. Decided November 28, 1973. 
The court held that defendant’s failure to comply 
with the Order of the court is contemptuous and 
that his history of refusals to obey the court’s 
Order is evidence that he will not do so unless the 
full power of the court is brought to bear. The 
court, sentenced the defendant to jail until he fully 
complies with the court’s Order of November 13, 
1970, and with the terms of Order No. 36 


COMMODITY EXCHANGE ACT 


AGRICULTURE DECISIONS 


AMERICAN COMMODITY BROKERS, INC. PHYLLIS C. 
DEMPSTER and JOHN WHELAN. CEA Docket No. 
185. (With respect to John Whelan). Failure to 
meet financial requirements — Filing of false 
financial reports — Undersegregation of custom- 
ers’ funds — Failure to keep accounts and records 
as required under the regulations — Responsibility 
for functions of corporation — Aiding and abet- 
ting in violations — Denial of trading privileges 


ANDREWS, GEORGE REx. CEA Docket No. 195. Unautho- 
rized transfer of funds—Unauthorized trades re- 
sulting in loss of funds—Deceiving customer as to 
true status of customer’s account — Denial of 
trading privileges 


GOFFE & CARKENER, INC., A. VINCENT BLACKFORD and 
DwicHTt H. WILLIAMS. CEA Docket No. 188. Fi- 
nancial reports—False or incorrect—Customers’ 
funds—Improper use of—Denial of trading privi- 
leges 


Suspension of registration . 
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ECONOMOU, ARTHUR N. and ARTHUR N. ECONOMOU & 
Co., Inc. CEA Docket No. 167. Reports listing 
items as current assets which did not so qualify— 
Unsecured loans—Minimum financial requirements 
—Failure to meet—Denial of trading privileges 
for 90 days—Suspension of expired license for 
90 days—Sanction is to deter 


LAIRD, BISSELL & MEEDS, INc. CEA Docket No. 207. 
Dismissal — On recommendation of complainant 


P. J. TAGGARES COMPANY, et al. CEA Docket No. 200. 
Manipulation of futures prices — Stipulation of 
respondents Idaho Potato Packers Corp., Idaho 
Potato Packers of Idaho, Inc., Robert H. Abend, 
and Harold Abend — Denial of trading privileges 
to said respondents for a period of 180 days 


P. J. TAGGARES COMPANY, et al. CEA Docket No. 
200. Manipulation of futures prices — Stipulation 
of respondents Chef-Reddy Foods, Peter J. Tag- 
gares, and Kenneth L. Ramm—Denial of trading 
privileges to said respondents for a period of 180 
days — Dismissal of P. J. Taggares Company as a 
party to this proceeding 


P. J. TAGGERES COMPANY, et al. CEA Docket No. 200. 
Joint stipulation of J. R. Simplot Company, Sim- 
plot Eastern Idaho Produce, Inc., and J. R. Sim- 
plot—Manipulation of market prices—Denial of 
trading privileges to these three respondents for a 
period of 90 days 


PROFESSIONAL COMMODITY SERVICE, INC., and THEO- 
DORE W. Lorp, Sr. CEA Docket No. 193. Order 
vacating recommended decision and order and re- 
manding case for further proceeding 


PROFESSIONAL COMMODITY SERVICE, INC., and THEO- 
DORE W. Lorp, Sr. CEA Docket No. 193. Second 
order vacating recommended decision and order 
and remanding case for further proceedings 


QUAINTANCE, KERMIT W., “Q” COMMODITIES Co., and 
EarL B. HoGLUND. CEA Docket No. 176. Failure 
to account separately for monies received from, 
or accruing to, customers — Funds—Commingling 
of, and conversion to own use — “Customers Ac- 
counts Receivable’ — Failure to make complete 
and correct written records in — Required reports 
—False entries in some, failure to submit others 
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—Use of insufficient funds checks to falsify fi- 
nancial record — Stipulation of respondents Ker- 
mit W. Quaintance and “Q” Commodities Co. — 
Denial of trading privileges to said two respon- 
dents for five years — Proceeding still pending 
as to Earl B. Hoglund 


GRAIN STANDARDS ACT 
AGRICULTURE DECISIONS 


MAXFIELD, DAREL L. GSL Docket No. 7. Grain in- 
spector — Technical competency re-examination 
—Failure to pass — Suspension of license —Auto- 
matic termination of license—Due process of law 
contention—Denial of application to renew 


LABORATORY ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
WAMPLER, JAMES B. LAWA Docket No. 19. Consent 


order 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


ABILENE AUCTION, INC. P&S Docket No. 4785. Consent 
order—Cease and desist 


AHRENS, Harry O. P&S Docket No. 4628. Livestock 
purchased on weight basis—Unfair and deceptive 
practices—False and incorrect weights and scale 
tickets — Suspension 


ALTSHELER, JOE, et al. v. TEDD F. RICHARDSON and 
STOCKMAN’S CATTLE Co. P&S Docket No. 4660. 
Order of dismissal 


ALVEY, ROBERT J. v. BOURBON STOcK YARD Co. P&S 


Docket No. 4575. Failure to render reasonable 
stockyard service — Damages — Reparation . 


ALVEY, ROBERT J. v. WILLIAM H. BuBE d/b/a PorTAGE 
LIVESTOCK EXCHANGE. P&S Docket No. 4666. 
Default order . 


ALVEY, ROBERT J. v. BOURBON STOCK YARD Co., INC. 
P&S Docket No. 4575. Order on reconsideration 


AMCO-PAC CORPORATION, et al. P&S Docket No. 4869. 
Unfair and deceptive practices — Turn-buying 
pattern—Restriction of competition—Manipula- 
tion or control of prices 


[82 A.D. 
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ANDERSON, Opis DEAN. P&S Docket No. 4671. Consent 
order — Suspension 


ANGLETON LIVESTOCK COMMISSION Co., INc. P&S Docket 
No. 4748. Consent order—Cease and desist 


ARNOLD LIVESTOCK SALES Co., INC. v. W. B. PEARSON, 
Sr. P&S Docket No. 4468. Agent—For disclosed 
principal — Dismissal 


BALDWIN, Bos. P&S Docket No. 4815. Consent order 


BEDFORD LIVESTOCK MARKET, INC. P&S Docket No. 
4714. Consent order—Cease and desist 


BELTON LIVESTOCK AUCTION, INC. P&S Docket No. 
4736. Consent order — Cease and desist 


BENEFIEL, ROBERT L. P&S Docket No. 4813. Consent 
order — Suspension 


BERTA, GARY and TIGE ENTERPRISES, INC. P&S Docket 
No. 4819. Consent order (Gary Berta)—Dismissed 
as to Tige . 


BERRY, JOE D. and BUEL Berry. P&S Docket No. 4764. 
Insufficient funds checks — Failure to pay — 
Suspension ... 


BOERSMA, WILLIAM d/b/a ESCALON LIVESTOCK AUCTION 
v. RONALD E. CLARK. P&S Docket No. 4860. Admis- 
sion of liability 


BOTTLINGER, MELVIN, d/b/a MERIDIAN LIVESTOCK AUC- 
TION. P&S Docket No. 4809. Unfair and deceptive 
practices—False and incorrect purchase invoice recaps 


Bowie LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 4808. Consent order—Cease and desist 
BRAUN, ALVIN d/b/a GEORGETOWN COMMISSION COM- 


PANY. P&S Docket No. 4676. Consent order— 
Cease and desist . He 


BRENEMAN, KENNETH D. v. BRUSH LIVESTOCK COMMIS- 
SION Co. P&S Docket No. 4519. Conversion of 
livestock—Statute of limitations—Dismissal 


Net proceeds of sale—Reparation 
BROWN, ROBERT B. and HAYDEN RABON. P&S Docket 
No. 4835. Consent order—Suspension 


BUCHANAN, DAN. P&S Docket No. 4768. Consent order 
—Suspension 
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BURBRIDGE, GLEN E. and GAIL E. BURBRIDGE v. GEORGE 


J. DEMITRUK, et al. P&S Docket No. 4677. Contract 
—breach of—Statute of limitations—Dismissal 


C. B. FARMS v. CENTRAL MONTANA AUCTION AND DON- 
ALD D. Reiser. P&S Docket No. 4535. Agreement 
to purchase—Failure to honor—Damages 

CARNES, BILLIE. P&S Docket No. 4791. Consent order 
—Suspension 


CATTLEMEN’S COMMISSION COMPANY. P&S Docket No. 
4854. Consent order 


CENTRAL NEBRASKA PACKING COMPANY, THE QUAKER 
Oats COMPANY OF CANADA LIMITED, and NORDFISH 


LIMITED. P&S Docket No. 4719. Consent order— 
Cease and desist 


CENTRAL NEBRASKA COMMISSION COMPANY, INC. wv. 
W. B. Pearson, Sr. P&S Docket No. 4474. Agent 
—For disclosed principal—Dismissal 

CENTRAL MONTANA AUCTION, INC. P&S Docket No. 


4698. Dismissal — On recommendation of 
complainant 


CHESNEY, WARREN G. and K. L. CHESNEY v. MELVIN 
L. BOWMAN, GLEN Scott, and Howarp D., PARISH. 
P&S Docket No. 4363. Dismissed for failure to 


establish allegations of complaint 


CLANCY, JAMES “Jim”. P&S Docket No. 4304. Dismissal 
—Inability to effect service 


CLOUD PACKING CoMPANY. P&S Docket No. 4778. Con- 
sent order—Cease and desist 


Copy, Bitty Rex. P&S Docket No. 4754. Consent order 
—Cease and desist 


COFFMAN, CHARLES. P&S Docket No. 4735. Consent 
order — Suspension 


Corona LIVESTOCK AUCTION, INC. P&S Docket No. 4675. 
Dismissal—On concurrence of complainant 


CORVALLIS LIVESTOCK MARKET, INC. P&S Docket No. 
4704. Consent order—Suspension .... 


CURTIS PACKING COMPANY. P&S Docket No. 4577. 
Consent order—Cease and desist 
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DEXTER PACKING COMPANY, INC. P&S Docket No. 4767. 
Consent order — Cease and desist 


DISANTI, JOHN, JR. P&S Docket No. 4751. Consent 
order — Suspension 


Dix1E NATIONAL STOCKYARDS, INC. P&S Docket No. 
4702. Consent order—Suspension 


DOERSCHLAG, JURL, Sr. d/b/a FLINT HILLs LIVESTOCK 
AucTION. P&S Docket No. 4757. Consent order— 
Cease and desist 

DOHRMAN, WILLIAM. P&S Docket No. 4846. Consent 
order 


DRAKE, ALAN, d/b/a NortH Houston LIVESTOCK 
AucTION Co. P&S Docket No. 4780. Consent order 
—Cease and desist \ 

DROSSELMEYER, LEE and J. W. DROSSELMEYER d/b/a 
KINGMAN COMMUNITY SALE Co. P&S Docket No. 


4755. Consent order — Cease and desist 


EGcerS, ERVIN v. MIKE CONNOLLEY. P&S Docket No. 
4717. Dismissal—Settlement between parties 


EuwuiotTt, A. J. P&S Docket No. 4795. Insufficient funds 
checks — Failure to pay when due ....... 


ENTERPRISE MEAT COMPANY. P&S Docket No. 4840, 
Consent order 

Ers, L. W. v. Joe P. SitvaA & Don A. HAGLUND, d/b/a 
SILVA-HAGLUND LIVESTOCK AUCTION. P&S Docket 
No. 4742. Dishonored check—Agency—burden of 
proof unsustained—Dismissal 


Faxon, DONALD S. v. CENTRAL MONTANA AUCTION AND 
DONALD D. Retser. P&S Docket No. 4545. Agree- 
ment to purchase—Failure to honor—Damages 

FERN MEAT Co., INC. and FERNANDO D. Orozco. P&S 
Docket No. 4728. Checks — Insufficient funds— 
Purchase price — Failure to pay in full — 


Cease and desist 
Fotey, SAMMY K. P&S Docket No. 4862. Consent order 


— Suspension 


Four CORNERS LIVESTOCK AUCTION, INC. P&S Docket 
No. 4773. Insufficient funds checks—Custodial ac- 
count for shippers’ proceeds — Financial require- 
ments—Current liabilities exceeding current assets 


— Suspension .......... 
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Frisco PackineG Co., Inc. P&S Docket No. 4722. Con- 
sent euder—~COeaae and desist 


GENTNER PACKING Co., INC. v. THE UNION STOCK YARD 


& TRANSIT COMPANY. P&S Docket No. 4653. Death 
of cattle—Negligence—Burden of proof—Dismissal 


GIMMESON, MERL v. CENTRA MONTANA AUCTION AND 
DONALD D. REISER. P&S Docket No. 4537. Agree- 
ment to purchase—Failure to honor—Damages .. 

GLOVER LIVESTOCK COMMISSION Co., INC. P&S Docket 
No. 4156. Order vacating Stay Order and setting 
effective date of 20-day suspension 

GOODING LIVESTOCK COMMISSION Co., INC. v. CLIFF 
KIMBROUGH. P&S Docket No. 4689. Agent for un- 
disclosed principal — Sale by auction — Comple- 
tion of — Liability — Reparation 

GORMAN, FRANcIs L. P&S Docket No. 4706. Consent 
order — Suspension ....... 

GREEN, JAMES A. P&S Docket No. 4726. Consent order 
—Cease and desist 


GUTHIEL’s Meats, INc. P&S Docket No. 4796. Failure 
to pay when due—Insufficient funds checks 


HAACK, HILBERT H., d/b/a NORTH FORRESTON STOCK- 
YARDS. P&S Docket No. 4734. Consent order — Sus- 
pension ............. 

HACKNEY, LAVERN. P&S Docket No. 4838. Consent 
order 


HENRICHS, B. L. v. CENTRAL MONTANA AUCTION AND 
DONALD D. REISER. P&S Docket No. 4536. Agree- 


ment to purchase—Failure to honor—Damages 


HILL, NUEL d/b/a NUEL HILL LIVESTOCK AUCTION v. 
WILFORD C. WHITE. P&S Docket No. 4492. Valu- 
less checks—Failure to pay—Reparation 


HoLLey, BILL and THOMAS EARL WINTERS d/b/a 
BLANCO LIVESTOCK COMMISSION Co. P&S Docket 
No. 4777. Consent order — Cease and desist 


HUFFMAN CATTLE, INC. P&S Docket No. 4834. Insuffi- 
cient funds checks — Failure to pay when due 


Hunt CATTLE Co., INc. P&S Docket No. 4792. Consent 
order—Suspension 
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IRELAND, RUSSELL. P&S Docket No. 4839. Consent order 


JACKSON COUNTY LIVESTOCK MARKET, INC. P&S Docket 
No, 4768. Consent order—Cease and desist 


JACKSON COUNTY LIVESTOCK MARKET, INC. v. ROBERT 


C. CARTE and JAMES L. WuitTt. P&S Docket No. 
4498. Purchase price — Failure to pay — Re- 
paration against Robert C. Carte 


Evidence — Dismissal as to James L. Whitt 


JOHNSON, JACK v. LIVESTOCK MARKET DEVELOPMENT 
Co., Inc. d/b/a ONTARIO LIVESTOCK COMMISSION 
Co. P&S Docket No. 4672. Dismissal — On with- 
drawal of complaint 


JOHNSTON, WALLACE N. P&S Docket No. 4738. 
Consent order — Cease and desist 
KaRG FARMS v. OGALLALA LIVESTOCK COMMISSION and 


LARRY RAILE. P&S Docket No. 4708. Dismissal 
—By consent of complainant 


KELLY, CHARLES A. P&S Docket No. 4811. Consent order 
— Cease and desist 


KETCHENS, J. M. v. BENNY Happox and J. R. SMITH. 
P&S Docket No. 4352. Dismissed—Failure to file 
opening statement 


KIESCHNICK, GLENN and W. E. HupsPETH. P&S Docket 
No. 4810. Consent order—Cease and desist 


KIMBROUGH, CLIFF. P&S Docket No. 4729. Consent 
order 


L & B Meat Company, INC., a corporation, d/b/a 
JOHNSON MEAT COMPANY, AND WALTER BBADY, an 
individual. P&S Docket No. 4720. Censent order— 
Cease and desist .... 


LAMB, BYRELL B. and COLLEEN M. LAMB. P&S Docket 
No. 4741. Consent order — Suspension 


LAROSE, ALBERT R. P&S Docket No. 4771. Bonding re- 
quirements—Failure to meet—Suspension until in 


full compliance 


LEAL’s PACKING COMPANY. P&S Docket No. 4665. 
Accounts and records — Insufficient funds checks 
or drafts—Failure to pay when due—Cease and 
desist 
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LIMBAUGH, JAMES. P&S Docket No. 4756. Insufficient 
funds checks or drafts — Failure to pay when due 
— Suspension 


LENZ, JOHN F., d/b/a SCHENK PACKING COMPANY. P&S 
Docket No. 4787. Consent order—Cease and desist 


LUEDTKE, CHARLES. P&S Docket No. 4737. Consent 
order — Cease and desist .. 


McDANIEL, LEONARD. P&S Docket No. 4730. pene 
requirements — Failure to meet 


MANIS, ELBERT. P&S Docket No. 4732. Consent order 
— Suspension 


MARTIN-BLOMQUIST & LEE COMMISSION Co. P&S Docket 
No. 4814. Consent order—Cease and desist 


MAYFIELD, Davis B. P&S Docket No. 4772. Consent 
order—Suspension 


MERGEN, JOSEPH WILLIAM v. PHILIP FLIFLET, et al. 
P&S Docket No. 4473. Warranties, express or im- 
plied—Absence of—Unjust, unreasonable or dis- 
criminatory practices—Failure to establish—Dis- 
missal 


MEYER, REX W. v. SHEFFIELD CATTLE Co., INC. P&S 
Docket No. 4186. Dismissal—Withdrawal of com- 
plaint.......:..... 


MIDWEST LIVESTOCK PRODUCERS COOPERATIVE v. VIN- 
CENT J. Burps. P&S Docket No. 4724. Acceptance 
— Passage of title — Damage setoff claim dis- 
allowed — Liability — Reparation ..................0...0000 ; 


MITCHELL, CLARENCE, Mrs. v. FreD S. Kopacz. P&S 
Docket No. 4852. Default order—Misrepresenta- 
tion — Damages — Default — Reparation .......................... 1673 


NASHVILLE UNION Stock YARDs, INc. P&S Docket No. 
291. Rate re of rates and 
charges ..... 


Nerr, Tom §&., et al. P&S Docket No. 4784. Consent 
order—Cease and desist 


NEEL, H. C., d/b/a NEEL Livestock CoMPANY. P&S 
Docket No. 4629. Insolvency — Suspension until 
no longer insolvent 
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NEUGEBAUER, SAM v. LARRY L. RYKEN d/b/a YANKTON 
LIVESTOCK AUCTION MARKET and MARK A. RYKEN. 
P&S Docket No. 4572. Advertised heifers — Mis- 
representation of — Contract — Breach of — Dam- 
ages — Reparation against Larry L. Ryken — Dis- 
missed as to Mark A. Ryken 


NEUGEBAUER, SAM v. LARRY L. RYKEN, et al. P&S 
Docket No. 4572. Order on reconsideration 


NORTON LIVESTOCK AUCTION, INC. v. DELMAR PERKINS. 
P&S Docket No. 4462. Agent — For undisclosed 
principal — Insufficient funds check —Failure to 
pay — Reparation 


OBERLE, DONALD L., BERNARD SUESS, and HOWARD A. 
SHOL. P&S Docket No. 4630. Consent order — Sus- 
pension 


OBERLE, DONALD L., BERNARD SUESS, and HoOwarp A. 
SHOL. P&S Docket No. 4630. With respect to 
Howard A. Shol only. False and incorrect weights 
— Charging and collecting on the basis of — 
Issuing invoices on the basis of — Charging and 
collecting buying service fees for purchases made 
on agency basis and in addition, receiving, by 
arrangement, one-half profits realized on trans- 
actions — Suspension 


OBERLE, DONALD L., BERNARD SUESS, and HOWARD A. 
SHOL. P&S Docket No. 4630. Order denying re- 
spondent Shol’s motion to reconsider Order and 
set aside default 


OLNEY LIVESTOCK AUCTION, INC. P&S Docket No. 4807. 
Consent order—Cease and desist 


OLESEN, BERL D. P&S Docket No. 4760. Bonding re- 
quirements—Failure to meet 


OSBORNE LIVESTOCK COMMISSION, INC. v. DELMAR 
PERKINS. P&S Docket No. 4499. Agent — For un- 
disclosed principal — Purchase price — Failure to 
pay — Liability — Reparation 


OTTO, ORIN v. CENTRAL MONTANA AUCTION AND DON- 
ALD D. REISER. P&S Docket No. 4526. Agree- 
ment to purchase—Failure to honor—Damages 


OWENS, GEORGE C. P&S Docket No. 4752. Consent or- 
der — Suspension .. 
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PANTALION, M. L. “Monk”. P&S Docket No. 4739. 
Consent order — Suspension 


PARNETT PACKING Corp. P&S Docket No. 4853. Consent 
order 


PELLANDINI, ALBERT JR. and ROBERT E, PELLANDINI. 
P&S Docket No. 4790. Consent order—Cease and 
desist 


Perers Foops, INc., et al. P&S Docket No. 4758. Pur- 
chase price—Failure to pay—Cease and desist 


PFEIL, CLARENCE, d/b/a ALMA SALE BARN v. ROY 
HOGELAND. P&S Docket No. 4471. Agent — For 
undisclosed principal — Insufficient funds check — 
Failure to pay in full — Reparation ..... 


PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 4713. 
Consent order—Cease and desist 


PHOENIX LIVESTOCK AUCTION COMPANY, INC. P&S 
Docket No. 4779. Consent order—Suspension . 


POINT PLEASANT LIVESTOCK Co., INC. v. ROBERT C. 
CARTE and JAMES L. WHITT. P&S Docket No. 
4495. Agent — For undisclosed principal — Pur- 
chaser — Actual — Purchase prices — Failure to 
pay — Reparation 


POINT PLEASANT LIVESTOCK Co., INc. P&S Docket 
No. 4830. Consent order oer 


POTTER PACKING COMPANY. P&S Docket No. 4723. 
Failure to pay when due — Insufficient funds 
checks or drafts — Cease and desist ...... 


POWELL LIVESTOCK Co. OF SMITHFIELD (a corpo- 
ration) and HuGH B. POWELL (an individual). 
P&S Docket No. 4637. Consent order —Cease and 
SEE é' 


PREWITT, RODNEY F. P&S Docket No. 4769. Consent 
order—Cease and desist 


PRITCHETT, T. LEON. P&S Docket No. 4794. Consent 
order — Suspension ... che Riad oe tet RL eed, 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION d/b/a 
JEROME PRODUCERS LIVESTOCK MARKETING ASSOCI- 
ATION v. CLIFF KIMBROUGH. P&S Docket No. 4691. 
Agent for undisclosed principal — Sale by auction 
— Completion of — Liability — Reparation 
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R. O’BRIEN & Sons Co., INc. P&S Docket No. 4856. 
Consent order .. 


RALSTON, JOHN E. P&S Docket No. 4798. Consent order 
— Suspension 


RANKIN, JAMES. P&S Docket No. 4759. Insufficient 
funds checks—Failure to pay when due 


REED, DEWEY v. BOURBON StTOcK YarRD Co. P&S 
Docket No. 4576. Disappearance of animals — Duty 
of stockyard — Failure to render reasonable 
stockyard service — Damages — Reparation . 


REED, DEWEY v. BOURBON STOCK YARD Co., INc. P&S 
Docket No. 4576. Order on reconsideration 


REIFSCHNEIDER, HENRY HAROLD REIFSCHNEIDER AND 
LEROY REIFSCHNEIDER. P&S Docket No. 4682. 
Consent order—Cease and desist 


RISINGER, HAROLD D. d/b/a LAPEER STOCKYARDS. P&S 
Docket No. 4664. Insufficient funds checks—Net 
proceeds of sale — Failure to pay when due — 
Suspension 


RIPLEY, CHARLES, JR. v. HARRY JONES and THE UNION 
LIVESTOCK COMMISSION Co. P&S Docket No. 4220. 
Dismissal—Settled in District Court 


SAINT PAUL UNION STOCKYARDS COMPANY. P&S 
Docket No. 1211. Rate meres — Order of dis- 
ee Led - 


SCHLICHENMAYER, CHARLES. P&S Docket No. 4650. 
Consent order—Cease and desist 


SCHLICHENMAYER, CHARLES. P&S Docket No. 4828. 
Consent order—Cease and desist 


SEAMAN, GEORGE W. P&S Docket No. 4802. Consent 
order — Suspension 


SEARLE, RAYMOND and ALLYN SEARLE v. WILLIAM J. 
NOLAN LIVESTOCK, INC. P&S Docket No. 4817. Dis- 
missal on authorization of complainants . 


SELLERS, ROBERT v. LEO LiEs. P&S Docket No. 4550. 
Contract—Cows—Age of—Calving time—Damages 
on over-age cows and on days of calving time be- 
yond the warranted period—Reparation ... 
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SHOSHONE SALE YARD, INC. v. CLIFF KIMBROUGH. P&S 
Docket No. 4690. Agent for undisclosed principal 
— Sale by auction — Completion of — Liability 
— Reparation 


SIMMONS, GALEN W. v. PAT WILLIAM and FLoyp Bov- 
LAIS. P&S Docket No. 4661. Dismissal — No basis 
for reparation order 


SITTING BULL AUCTION COMPANY v. HOWARD A. SHOL. 
P&S Docket No. 4520. Agent—Cattle purchased— 
Alleged misrepresentation of—Burden of proof— 
Failure to sustain—Failure and refusal to pay in 
full money advanced, expenses and commission— 
Reparation provisions applicable 


SopoTKA, FRANK A. v. MARVIN J. GRUBAUGH and 
RICHARD H. GRUBAUGH, d/b/a NEBRASKA LIVE- 
sTocK SALES. P&S Docket No. 4674. Dismissed— 
Failure to establish sufficient basis for reparation 
award 


SouTH-TEx CATTLE Co., INc. P&S Docket No. 4833. 


Consent order 


SPENCER LIVESTOCK COMMISSION COMPANY v. TONY G. 
BRAZIL, et al. P&S Docket No. 4712. Agent for un- 
disclosed principal—Joint liability—Reparation 


Dismissed as to Jess M. Peavy ... vis mice AOR, D¥al 


Spor, WALLACE v. KANSAS CITY LIVESTOCK EXCHANGE. 
P&S Docket No. 4727. Death of animal—Absence 
of negligence—Dismissal ... 


STARK, G. RALPH and HERSCHEL W. WARNER, d/b/a 
LEXINGTON LIVESTOCK AUCTION. P&S Docket No. 
4762. Bonding requirements—Failure to meet 


STEINBORN, MAURICE A. v. WAVERLY SALES COMPANY, 
Inc. P&S Docket No. 4654. Stockyard service— 
Failure to account for livestock — Damages — 
Reparation 


STRUNGE, DANIEL LEE d/b/a S & M Livestock SALEs. 
P&S Docket No. 4725. Consent order—Suspension 


STURGESS, CHARLES. P&S Docket No. 4738. Consent 
order — Cease and desist . 


SULLY COOPERATIVE EXCHANGE. P&S Docket No. 4799. 
Consent order—Suspension 
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TERRELL LIVESTOCK EXCHANGE, INC. P&S Docket No. 
4806. Consent order—Cease and desist 


THOMPSON, LONNIE, JR. P&S Docket No. 4804. Consent 
order—Cease and desist 


TiGE ENTERPRISES, INC. P&S Docket No. 4740. Con- 
sent order — Suspension 


TUNNELL, D. E. P&S Docket No. 4749. Consent order 
— Suspension ......... 


TWIN FALLS LIVESTOCK COMMISSION COMPANY v. CLIFF 
KIMBROUGH. P&S Docket No. 4694. Agent for un- 
disclosed principal — Sale by auction — Com- 
pletion of — Liability — Reparation 


URBANOVSKY, MERLIN. P&S Docket No. 4770. Con- 
sent order—Cease and desist 


UTSEY, HAROLD VERNON. P&S Docket No. 4731. Bonding 
requirements—Failure to meet—Suspension until 
in full compliance .... 


Van VuIET, KiaAas. P&S Docket No. 4750. Consent 
order 


VERNON, JOHNY P. P&S Docket No. 4711. Consent 
order—Cease and desist ....... 


VINK, ARIE, JR. v. WILBUR KORTLEEVER, d/b/a FARMERS 
FEEDER CALF ASSOCIATION. P&S Docket No. 4865. 
Admission of liability 


VisaALIA HoG MARKET, a corporation, and NAUTILUs A. 
ParRsLEY. P&S Docket No. 4705. Consent order 
— Cease and desist against Nautilus A. Parsley 
— Suspension of Visalia Hog Market 


WAGGONER, JOE W. and J. L. MADEWELL, d/b/a DENTON 
Stockyarps. P&S Docket No. 4753. Accounts and 
records—Custodial account for shippers’ proceeds 
—Insufficient funds checks—Net proceeds of sale— 
I i i A aR ooo cceensides 


WATSONVILLE DRESSED BEEF, INC., et al. P&S Docket 
No. 4808. Consent order—Cease and desist ....... 


WENDLAND, Roy F. P&S Docket No. 4781. Consent 
order—Cease and desist . 


WENTZ BROTHERS LIVESTOCK AUCTION, INC. P&S Docket 
No. 4821. Consent order—Suspemnsion ........................cccccceeeeeees 
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WILLIAMS, ELMER v. LA Voy ORNER, et al. P&S Docket 
No. 4788. Dismissal—Settlement between parties 

WILSON, WILLARD v. LARRY RYKEN. P&S Docket No. 
4748. Dismissal—Settlement between parties 

WISE, OLAN and D. J. Dean. P&S Dacket No. 4746. 
Consent order — Cease and desist 


WoopworTH, HALLIE. P&S Docket No. 4745. Consent 
order — Suspension 


Wurst, JosepH J., Administrator of the Estate of Lee 


Reynolds, deceased v. ROBERT HANES. P&S Docket 
No. 4874. Acceptance — By dominion and con- 
trol — Liability — Reparation 


Worst, JOSEPH J., Administrator of the Estate of Lee 
Reynolds, deceased v. ROBERT HANES. P&S Docket 
No. 4874. Stay Order 


Worst, JOSEPH J., Administrator of the Estate of Lee 
Reynolds, deceased v. ROBERT HANES. P&S Docket 
No. 4374. Order on reconsideration 


YARBROUGH, Jog A. P&S Docket No. 4695. Bonding re- 


quirements — Failure to meet — Suspension un- 
til in compliance esse dl 

YOuNT, CHARLES, d/b/a TENNESSEE LAND AND CATTLE 
Co. v. H. L. Gorr and L. C. EASTERLING. P&S 
Docket No. 4658. Dismissal — On Notice from com- 
plainant 


COURT DECISION 


AMERICAN BEEF PACKERS, INC. v. UNITED STATES DE- 
PARTMENT OF AGRICULTURE. 8th Cir. Decided No- 
vember 5, 1973. Price manipulation — Dressed 
hog carcasses — Simultaneous ownership and con- 
trol of stock and of market agencies and dealers— 
Denial of motions to sever. Plaintiff sought a re- 
view of an order * of the Secretary upholding the 
ruling of the Administrative Law Judge. The court 
held that the petition for review should be dismissed 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 
A. Dupa & Sons, INc. v. SMITH’s TOMATO HOUSE. 
PACA Docket No. 2-2936. Default . 
A. LEVATINO & SONS FrRuIT & PRODUCE, INC. v. ‘IDAHO 
Dick’ KassaTLty & Co., Inc. PACA Docket No. 
2-3026. Default 
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A. LEvy & J. ZENTNER CO. v. DON MURPHY PRODUCE. 
PACA Docket No. 2-3093. Default 


A. Levy & J. ZENTNER CO. v. THE CLEVELAND FRUIT 
Co. PACA Docket No. 2-3161. Default 


AcE TomMATo Co., INc. v. TOMATOES, INC. PACA 
Docket No. 2-2402. Contract terms — Special 
agreement on salvage basis — Accord and sat- 
isfaction — Dismissal 


AL HARRISON Co. v. CARL Roppins. PACA Docket No. 
2-2991. Default 

ALEXANDER MARKETING COMPANY v. MIDLAND PRODUCE 
CoMPANY. PACA Docket No. 2-2878. Default 

ALEXANDER MARKETING COMPANY v. SHELBY WHOLE- 


SALE COMPANY, INC. PACA Docket No. 2-3179. 
Default 


AMERICAN Foops, INc. v. J. K. MCCULLOH, JR. PACA 
Docket No. 2-3153. Default . 


ANDERSON POTATO Co. v. POTATO PROCESSING COMPANY, 


Inc. PACA Docket No. 2-2722. Contract terms— 
Burden of proof—Failure to sustain—Grade re- 
quirements—Failure to meet—Dismissal 


ANTIGO POTATO BROKERAGE EXCHANGE v. ADAMS 
MARKETING Co., INc. PACA Docket No. 2-3142. 
Default 


APACHE DISTRIBUTORS v. LEONARD O’DAY COMPANY. 
PACA Docket No. 2-2198. Purchaser — Actual — 
Statute of Frauds — Not applicable — Liability — 
Reparation 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. DENNY’S 
PropucE FarMs, INc. PACA Docket No. 2-2924. 
F.o.b. transaction—Condition defects—Transporta- 
tion service and conditions—Warranty of suitable 
shipping condition not applicable—Damages—Rep- 
aration 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. DENNY’S 
PRODUCE FARMS, INC. PACA Docket No. 2-2924. 
Stay order 


ARTIE’s Foop Propucts, INc. PACA Docket No. 2-2867. 
Failure to pay in full—Wilfull, flagrant and re- 
peated violations—Publication of facts 
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ASHMENT & TAYLOR, INC. v. “IDAHO Dick” KASSATLY & 
Co. Inc. PACA Docket No. 2-3082. Default 


AUSTIN J. MERKEL Co., INC. v. MILWAUKEE GROWERS, 
Inc. PACA Docket No. 2-2971. Default 


B & K Propuce Co., INc. v. STEVENSON PRODUCE COM- 
PANY, INc. PACA Docket No. 2-25385. Accord and 
satisfaction — Dismissal 


B & K Propuce Co., INc. v. ROMNEY PRODUCE Co. 
PACA Docket No. 2-2654. Contract — Peppers 
— Amount of order — Burden of proof — Failure 
to sustain — Dismissal 


B & K Propuce Co., INc. v. ROMNEY PRODUCE Co. 
PACA Docket No. 2-2639. Contract for Charles- 


ton Gray watermelons — Breach of — Novation 
—Terms of — Failure to honor — Damages — 
Reparation . 


B. & K. Propuce Co., INc. v. VALLEY PACKING Co. 
PACA Docket No. 2-2653. Contract—No issue with 
respect to performance under—Contract price— 
Failure to pay in full—Reparation 

B & L PRODUCE OF ARIZONA, INC. v. COMMODITY MAR- 
KETING COMPANY. PACA Docket No. 2-2803. 
Agency — Relationship of — Contractual specifi- 
cations — Failure to meet — Price adjustment 


—Acceptance of — Cause of action — Absence 
of — Dismissal 


BDK SALgEs Co. v. JAcK WALKER. PACA Docket No. 
2-2873. Default 


B E P Propuce & Tomato Co., INc. v. KELLY FRUIT 
Co., Inc. PACA Docket No. 2-3075. Default 


BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY 
v. RAY BOLL COMPANY. PACA Docket No. 2-2816. 
Order vacating stay order 

BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY 


v. Ray Bott Company. PACA Docket No. 2-2816. 
Default 


BEN W. RyYBURN, INC. v. ROBERT C, ELLSWORTH 
Farms. PACA Docket No. 2-2888. Default 


Best Pak Potato Co., Inc. v. Louis M. PALOMO WHOLE- 
SALE PropucE. PACA Docket No. 2-2416. F.o.b. 
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transaction — Burden of proof — Failure to sus- 
tain — Delivered sale — Freight charges — Rep- 
aration for balance due 


BILL BORCHARDT Co. v. A. A. DELORENZO & Asso- 
CIATES, INC. PACA Docket No. 2-2811. Default 


BILL BorcHARDT Co. v. T. LEE Byrp & Son. PACA 
Docket No. 2-2858. Default 


BLAND, ROBERT B., SR., d/b/a BLAND DISTRIBUTING Co. 
PACA Docket No. 2-3017. Failure to pay in full— 
Wilfull, flagrant and repeated violations—Publica- 
tion of facts .. 


BLUE ANCHOR, INC. v. SHELBY WHOLESALE COMPANY. 
PACA Docket No. 2-3118. Default 


BLUE GOOSE GROWERS, INC. v. PANNO & Sons, INC. 
PACA Docket No. 2-3054. Default 


BLUE GOOSE GROWERS, INC. v. PANNO & Sons, INC. 
PACA Docket No. 2-3103. Default 


BLUE RIBBON SALES COMPANY v. PRINCE PRODUCE 
PACKING CorRP. a/t/a PRINCE TOMATO Co. PACA 
Docket No. 2-2809. Dismissal—Settlement 


BLUE RIBBON SALES Co. v. STATE PropucE Co., INC. 
PACA Docket No. 2-2950. Default 


BODINE PRODUCE COMPANY v. HUNTSVILLE PRODUCE 
CoMPANY, INc. PACA Docket No. 2-3062. Default 


BONITA PACKING Co. v. HARRY’s PropUcE, INc. PACA 
Docket No. 2-2896. Default 


BotsFrorD & GOODFELLOW, INC. v. HUDSON House, INc. 
PACA Docket No. 2-2821. Default ....... ak oe 


BROwN & HILL TOMATO SHIPPERS, INC. v. SUPERIOR 
SHIPPERS Assoc., INC. and/or JAKE MogsH. PACA 
Docket No. 2-2287. Purchaser—Actual—Improper 
party respondent—Billings to—Dismissed as to 
Superior—Reparation against Moesh 


BUCKEYE FARMS v. Mott PRODUCE COMPANY. PACA 
Docket No. 2-2949. Default 


Bup ANTLE, INC. v. THE BOHACK CorPORATION. PACA 
Docket No. 2-2939. Good delivery standards — 
Burden of proof—Failure to sustain—Dismissal . ................ 
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Bup ANTLE, INC. v. THE BOHACK CORPORATION. PACA 
Docket No. 2-2940. F.o.b. transaction—good de- 
livery standards, lettuce — failure to establish 
breach of — Rejection without reasonable cause 
Resale—not prompt and proper—Market value— 
failure to establish proof of—Inability to account 
for disposition of portion of shipment—Damages— 
measure and recovery of—Reparation 


BUSHMAN GROWERS SALES, INC. v. H. C. NAGEL & 
Sons. PACA Docket No. 2-2943. Default 


BUSHMAN GROWERS SALE, INC. v. THEO LESTER PRO- 
DUCE Co., INc. PACA Docket No. 2-2965. Default . 


BUSHMAN BROKERAGE, INC. v. HADDAD PRODUCE COM- 
PANY. PACA Docket No. 2-3021. Default 


BUSHMAN BROKERAGE, INC. v. HUNTSVILLE PRODUCE 
CoMPANY, INc. PACA Docket No. 2-3027. Default 


Byrp Foops, INc. v. OLITSKY & MILLER, INc. PACA 
Docket No. 2-2854. Default 


C & F Propuce Co., INc. PACA Docket No. 2-2712. 
Failure to pay—Revocation of license . 


C. KALIL Fruit & VEGETABLE Co. v. SAM PETRO FRUIT 
AND VEGET .BLE SALES. PACA Docket No. 2-2728. 
Sales in June 1971—Jurisdiction—Terms of pay- 
ment—Burden of proof—Indebtedness—Reduction 
in amount claimed—Proceeding held in abeyance 
pending issuance of further order .... 


C. KALIL Fruit & VEGETABLE Co. v. SAM PETRO FRUIT 
AND VEGETABLE SALES. PACA Docket No. 2-2728. 
Dismissal — Settlement 


CALAVO GROWERS OF CALIFORNIA v. B & B PRODUCE Co. 
PACA Docket No. 2-2810. Order for reparation 


CALAVO GROWERS OF CALIFORNIA v. VALLEY AVOCADO 
SALEs, Inc. PACA Docket No. 2-2765. Claimea 
shortages in delivery and check credits—Burden of 
proof—Failure to sustain—Reparation 


CAL-CEL MARKETING, INC. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2831. Default 


CALIFORNIA FARM EXCHANGE, INC., t/a DANNY 
DANENBERG FARMS v. W. CHAS, HEITMULLER CO., 
Inc. PACA Docket No. 2-2749. Dismissal — 
Settlement 
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CALIFORNIA FARM EXCHANGE, INC., t/a DANNY 
DANENBERG FARMS v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-2750. Dismissal — 
Settlement .. —- en 


CANAM, ERVIN G. v. RICHARD WELLER. PACA Docket 
No. 2-2559. Order upon reconsideration .... 


CARGIL PRODUCE COMPANY v. FARMER BROWN-BUFFALO 
FRESH FRUIT PACKERS, INC. PACA Docket No. 
2-2731. Texas carrotts—Alleged breach of contract 
on third carload—Burden of proof—Failure to 
sustain—Lateness of inspection—Delayed unload- 
ing—Reparation for balance due 


CARL JOSEPH MAGGIO, INC. v. MENDELSON-ZELLER CO., 
Inc. PACA Docket No. 2-2969. Contract—Failure 
to establish breach of — Reparation 


CARL JOSEPH MAGGIO, INC. v. MENDELSON-ZELLER CO., 
Inc. PACA Docket No. 2-2969. Stay order 


CAROL-ANN PRODUCE PACKAGING Corp. v. C & J FARMS, 
Inc. PACA Docket No. 2-2982. Contract — Breach 
of — Damages — Failure to establish by failure 
-to establish either the value of goods delivered or 
of the goods contracted for at time of delivery— 
Resale — Lateness of — Reparation 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3077. Default 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3120. Default 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3121. Default 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3122. Default 


CASCOA GROWERS v. PANNO & Sons, INc. PACA Docket 
No. 2-3123. Default 


CENTRAL SANDS SALES, INC. v. SOUTHWEST PRODUCE, 
Inc. PACA Docket No. 2-3028. Default 


CHARLES E. GILB COMPANY v. PAN REDDI POTATO SER- 
VICE, Inc. PACA Docket No. 2-3112. Default 


CHASE & COMPANY v. PANNO & Sons, INc. PACA 
Docket No. 2-3184. Default 
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CHEYNE FARMS, INC. v. AGRI-EMPIRE. PACA Docket 
No. 2-3009. Dismissal — On authorization of com- 
plainant 


CHIEF WABASIS PoTATO GROWERS CO-OPERATIVE As- 
SOCIATION v. H. H. EvON COMPANY. PACA Docket 
No. 2-2933. Reparation order . 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCI- 
ATION v. H. H. Evon Company. PACA Docket No. 
2-29338. Stay order 


CHIEF WABASIS PoTATO GROWERS COOPERATIVE ASSOCI- 
ATION v. H. H. EvoN Company. PACA Docket No. 
2-2933. Order on reconsideration 


CHIEF WABASIS POTATO GROWERS COOPERATIVE ASSOCIA- 
TION v. Mr. CHiPs Potato Cuip, INc. PACA Docket 
No. 2-3186. Default 


CHIQUITA BRANDS, INC. v. J. & G. FEDELE. PACA 
Docket No. 2-2921. Default 


COACHELLA-IMPERIAL DISTRIBUTORS v. E. ARMATA, INC. 
and/or E. ARMATA AUCTION SALES Corp. PACA 
Docket No. 2-2861. Contract — Modification of — 
Breach of — Burden of proof — Failure to 
sustain — Reparation 


COLORADO POTATO GROWERS EXCHANGE v. HADDAD PRO- 
DUCE Co. PACA Docket No. 2-3098. Default 


COLORADO POTATO GROWERS EXCHANGE v. PANNO & 
Sons, Inc. PACA Docket No. 2-3107. Default 


COLWELL, ROBERT v. JOE CLARK’S PRODUCE. PACA 
Docket No. 2-2815. Default 


COLWELL, ROBERT v. DoN L. WOODEN AND J & D PRo- 
DUCE, INc. PACA Docket No. 2-2702. Dismissal 


COLWELL, ROBERT v. SAN-TEX VEGETABLE Co. PACA 
Docket No. 2-3081. Default 


COMMONWEALTH FRUIT & PRODUCE COMPANY, INC. v. 
IDAHO FALLS BONDED PropUCE & SUPPLY CO. 
PACA Docket No. 2-2800. Contract requirements— 
Met at shipping point—Dismissal 


CONSUMERS PACKING COMPANY v. WESTERN FRvuIT & 
Canby Co. PACA Docket No. 2-2891. Default 


Conway Propuce, INC. v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2788. Reparation order 
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Cook Propuce, INc. v. S. CorRTELLO, INc. PACA Docket 
No. 2-2823. Dismissal 


Cook Propuce, INc. v. ScCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2853. Default 


Cook PrRopUCcE, INC. v. LEONARD O’DAY COMPANY. 
PACA Docket No. 2-2197. Purchaser — Actual — 
Statute of Frauds — Not applicable — Liability 
— Reparation 


Cook PropucE, INC. v. JACK WALKER. PACA Docket 
No. 2-2919. Default 


Cook PrRopUCE, INC. v. SHELBY WHOLESALE COMPANY. 
PACA Docket No. 2-3163. Default 


CooPpeR, WAYNE O. v. F & F Propuce Co. PACA Docket 
No. 2-3064. Default 


CouNnTRY Foops, DIVISION OF AGWAY, INC. v. ‘IDAHO 
Dick’ KassaTLy & Co., INc. PACA Docket No. 2- 
3023. Default 


CULIACAN PRODUCE, INC. v. HOUSTON TOMATO DISTRIBU- 
TING Co., Inc. PACA Docket No. 2-3038. Default 


D. R. (Bup) SHAFFER, INC. v. SHIPPERS SERVICE CO., 
Inc. PACA Docket No. 2-3057. Default 


DE BRUYN PRODUCE Co. v. HADDAD PrRopUCE Co. PACA 
Docket No. 2-3072. Default 


DIGEORGE, JOHN v. FLORIDEX MERCHANDISE COMPANY, 
Inc. PACA Docket No. 2-2738. Contract of sale 
—Binding — Contract price — Modification of 
—Failure to pay — Reparation 


DANGERFIELD PoTATO Co. v. VANSONIC, INC. PACA 
Docket No. 2-2907. Default 


DANNA & DANNA, INC. v. V. F. LANASA, INC. PACA 
Docket No. 2-2929. Dismissal on authorization of 
complainant eseeesitaiia 


DANNY DANENBERG FARMS v. LUSTIG & FIERRO, INC. 
PACA Docket No. 2-3007. Default 


DAvis FARMS v. LusTiIG & Fierro, INc. PACA Docket 
No. 2-3079. Default 


DECKER, WILLIAM v. WORLD WIDE Foops, INc. PACA 
Docket No. 2-2487. Guaranteed return—Cost of 
marketing—Burden of proof—Rate of commission 
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for goods sold—Found to be unreasonable—Unsold 
inventory—Disallowance of charges on—Repara- 
tion for balance due 


DEL MarR PACKING Co. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2832. Default 


DICHTER Bros. & GLAss, INC. v. NORTHERN GROWERS, 
Inc. PACA Docket No. 2-3144. Default 


DOMINION CITRUS & Drucs, LTD. v. W. F. WILLIAMS 
CoMPANY. PACA Docket No. 2-3039. Default 


Don’s WHOLESALE PropuUCcE, INc. PACA Docket No. 2- 
2927. Failure to pay promptly and in full—Wilfull, 
flagrant and repeated violations — Revocation of 
license 


Don BONANNO CITRUS COMPANY v. PALOMO PRODUCE & 
TRUCKING CorP. PACA Docket No. 2-2820. 
Default eee eed 


DON BONNANNO CITRUS COMPANY v. B&B PRODUCE 
Company. PACA Docket No. 2-2883. Default 


Don BONANO CITRUS COMPANY v. Joy CiTrUS & Foops. 
PACA Docket No. 2-2611. Checks — Proper appli- 
cation of — Absence of supporting evidence for 
application to specific invoices — Accounts sued 
upon — Failure to pay for — Burden of proof — 
Failure to sustain — Deductions — Application 
of remaining checks — Reparation for balance 
due 


Don BONANNO CITRUS COMPANY v. JOY CITRUS & 
Foops. PACA Docket No. 2-2611. Stay order 


Don BONNANO CITRUS COMPANY v. Joy CiTRUS & Foops. 
PACA Docket No. 2-2611. Order dismissing peti- 
tion for rehearing, vacating Stay Order, and set- 
ting effective date of reparation . 


DONNA CITRUS, INC. v. PANNO & Sons, INc. PACA 
Docket No. 2-3151. Default . 


DONOVAN, JASPER G. v. Fox Propuce. PACA Docket 
No. 2-3130. Default .. 

E. L. PETERSON & SONS v. GREENBURG POTATOES, INC. 
and BANNER PrRopUCcE, INC. PACA Docket No. 
2-2754. Dismissal—Settlement between parties 


E. S. HARPER COMPANY, INc. v. S & K Farms, INc. 
PACA Docket No. 2-2814. Default 


[82 A.D. 
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E. S: HARPER COMPANY, INC. v. S&K Farms, INc. 
PACA Docket No. 2-2814. Order denying reopening 
and vacating stay order 


EADY AND ASSOCIATES v. W. F. WILLIAMS COMPANY. 
PACA Docket No. 2-2550. Acceptance—Notice 
not timely—Breach of contract not established— 
Contractual waiver as to discoloration and frost 
defects—Warranties as to grade or weight not 
established — Reparation 


EADY AND ASSOCIATES v. GUGENHEIM Co. PACA Docket 
No. 2-2748. Lettuce — Weight requirements — Ex- 
press warranty—Breach of—Dismissal 


Eapy & ASSOCIATES v. KELLY FRUIT Co., INc. PACA 
Docket No. 2-2986. Acceptance — Suitable shipping 
condition — Damages — Failure to establish— 
Reparation 


ELIZONDO Bros. PRODUCE Co. v. TOUCHET’S Prop. and/or 
LAVERGNE’S PRODUCE. PACA Docket No. 2-3146. 
Default 


ELIZONDO BROS. PRODUCE Co. v. TOUCHET’S PROD. and/or 
LAVERGNE’S PRODUCE. PACA Docket No. 2-3146. 
Order dismissing petition to reopen after default 


EMPIRE DISTRIBUTING COMPANY v. WHOLESALE PRO- 
DUCE SuPPLY, INc. PACA Docket No. 2-2773. F.o.b. 
transaction — Strawberries — Merchantability — 
Breach of warranty of — Burden of proof — 
Failure to sustain — Reparation 


EPPICH, GLEN L. v. WoRLD WIDE Foops, Inc. PACA 
Docket No. 2-2455. Guaranteed return—Cost of 
marketing—Burden of proof—Failure to sustain— 
Rate of commission for goods sold—Found to be 
unreasonable—Unsold inventory—Disallowance of 
charges on—Reparation for balance due 


ERNIE JOHNSON & SONS v. DON’S WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2945. Default 


Esco Porato, INC. v. ADAMS MARKETING Co., INC. 
PACA Docket No. 2-3157. Default . 


EXPORT-MEX DISTRIBUTING, INC. v. HADDAD PRODUCE 
CoMPANY. PACA Docket No. 2-3022. Default 


F & D BROKERAGE OF BUFFALO, INC. v. SOUTHWEST 
GROWERS AND PACKERS. PACA Docket No. 2-2958. 
Dismissal on authorization of complainant ............ 


ocean 1754 
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F. & G. Propuce Co., INc. v. SIDNEY NEWMAN & Co., 
Inc. and/or WM. TuRINO Co., INc. PACA Docket 
No. 2-2526. Contract — Burden of proof — 
Failure to sustain — Dismissed as against Wm. 
Turino Co., Ine. . 


Direct sale — Acceptance — Invoices —Liability 
— Reparation against Sidney Newman & Co. 


. H. Hogue Propuce Co. v. NEIMAN Bros. PACA 
Docket No. 2-2450. Dismissal 


. H. Hogue Propuce Co. v. NEIMAN Bros. PACA 
Docket No. 2-2498. Dismissal 


. H. HoGue Propuce Co. v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2839. 
Default < ete, 


. H. HoGuE Propuce Co. v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-284). 
Default OF *e x Besta 


. H. HoGue Propuce Co. v. JACK WALKER. PACA 
Docket No. 2-2845. Default ... 


. H. Hocus, INc. v. Top CANNING, INC. PACA Docket 
No. 2-2856. Default Hes 


. H. Hogue PropucE COMPANY v. SENINI ARIZONA, 
Inc. and/or P. A. & S. SMALL COMPANY. PACA 
Docket No. 2-2751. F.o.b. sale — Good delivery 
standards — Purchaser — Actual — Novation 
—Failure to establish — Acceptance—Reparation 
against Senini — Dismissed as to Small 


. H. HoGUE PropucE Co. v. STEVE AKINS WHOLESALE 
Propuce, Inc. PACA Docket No. 2-2799. Purchase 
price—Failure to pay—Reparation bie 


F. H. PARENT, INC. v. SUNNY PRODUCTS, INC. PACA 
Docket No. 2-2640. Contract requirements — Pota- 
toes — Processing grade — Reparation 


FAIRFIELD Foops, INC. v. WESTERN FRUIT & CANDY 
Co. PACA Docket No. 2-3156. Default . 


FARMERS SALES, INC. v. TOMATOES, INC. PACA Docket 
No. 2-2870. Acceptance—Abnormal deterioration— 
Breach of warranty of suitable shipping condition 
—Failure to pre-cool prior to loading—Damages— 
Discharge of liability—Dismissal ....... 
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FELDMAN BROTHERS PRODUCE Co., INC. v. A. PELLEGRINO 
& Sons. PACA Docket No. 2-2963. Contract — 
Breach of — Failure to ship — Defense for with- 
out merit — Cover purchase — Prompt and proper 
— Damages — Reparation 


FINLEY COMPANY, INC., THE v. PENNER PROVISION 
CoMPANY. PACA Docket No. 2-2989. Default 


FISHER RANCH CORPORATION v. DELTA GROWERS & 
DISTRIBUTORS OF SALINAS, INC. PACA Docket No. 
2-2677. Dismissal — Settlement 


FLORIDA TOMATO PACKERS, INC. v. NEW ENGLAND To- 
MATO COMPANY, INC. and/or FRANK A. MORELLO. 
PACA Docket No. 2-2309. Broker—Authorization 
to purchase—Burden of proof—Failure to sustain 
—Dismissed as to New England 


Broker—Failure to perform—Misrepresentation of 
performance—Damages—Reparation against Mo- 
BIE a sccnixcces 


Prevailing party—Fees and expenses—Recovery of 
—Reparation against complainant 


FLoyp WILcox & Sons, INc. v. THE HAMILTON COM- 
PANY. PACA Docket No. 2-2368. Contract prices— 
Brokerage fees and freight charges—Credit for— 
Net liability—Reparation 


FLoyp WILcox & Sons, INc. v. BAy PropUCE COMPANY. 
PACA Docket No. 2-3148. Default . 


Fort PIERCE TOMATO GROWERS v. SUNSHINE TOMATO 
Co., Inc. PACA Docket No. 2-2358. Acceptance— 
Contract price — First quoted price in Federal 
Market News Service—Reasonable value—Selling 
on consignment absent authority — Damages — 
Burden of proof—Failure to sustain—Reparation 


FRED C. EBEL & Co., INc. v. PANNO & Sons, INc. PACA 
Docket No. 2-3001. Default . 


FRED C. EBEL & Co., INC. v. PANNO & Sons, INC. PACA 
Docket No. 2-3030. Default 


FRESH PAK, INC. v. A.B.C. Fruit Propuce. PACA 
Docket No. 2-3114. Default 


FRESHPICT Foops, INC. v. STEVE AKINS WHOLESALE 
Propucg, Inc. PACA Docket No. 2-2879. Default . 


488 


488, 489 
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FRESHPICT Foops, INc. v. STEVE AKINS WHOLESALE 
Propuce, INc. PACA Docket No. 2-2669. Guaran- 
teed consignment sale — Rejection based on 
freight cost factors — Breach of contract not 
established — Rejection without reasonable cause 
— Damages — Reparation 


Counterclaim — Dismissal 


FRESHPICT Foops, INC. v. JACK WALKER. PACA 
Docket No. 2-2962. Default 


FRESHPICT Foops, INC. v. MICHAEL J. NAVILIO, INC. 
PACA Docket No. 2-2953. F.o.b. transaction—Good 
delivery standards—Suitable shipping conditions— 
Inapplicability of—Delay in transit—Reparation 


FRESHPICT Foops, INc. v. EMPIRE Foops, INc. PACA 
Docket No. 2-2985. Contract—modification of—In- 
spection—temperature not a factor in damage to 
lettuce—Condition at destination—proper basis for 
modification of contract 


Federal inspection—costs of to be borne by re- 
questing party—deduction disallowed—Reparation 


FROZEN INSTITUTIONAL SALES Co-OP, INC. v. MAJA 


MARKETING, INC. PACA Docket No. 2-2905. 
Default 


FRUIT GROWERS SERVICE SALES, INC. v. SHIPPERS 
SERVICE Co., INc. PACA Docket No. 2-2920. De- 
fault 


FRUIT GROWERS SERVICES SALES, INC. v. EDWARDS 
Fruit SALES & MARKETING Co. PACA Docket 
No. 2-2966. Default 


G&B, Inc. v. A. J. Peck. PACA Docket No. 2-2872. 
Default 


G-M MARKETING Co. v. SAN-TEX VEGETABLE Co. PACA 
Docket No. 2-3065. Default 


G & S Propuce Company, INc. v. W. F. WILLIAMS 
CoMPANY. PACA Docket No. 2-3040. Default 


G. & S. Propuce Company, INC. v. THE A. GORDON 
Fruit & PropucE COMPANY. PACA Docket No. 
2-2554. Contract requirements—Determined to be 


fair, average quality—Failure to meet—Dismissal ... 


[32 A.D. 
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GaTz, BEN v. A. LEVY & J. ZENTNER CO., and/or H. 
SEIDMAN & Son, Inc. Shipping instructions—Di- 
version by railroad—Dismissal as to respondent A. 
Levy & J. Zentner Co. 


Consignment agreement—Dismissal as to respond- 
ent H. Seidman & Son, Inc. 


Cross claim against respondent Seidman—Absence 
of provisions for, and of contractual relationship 
— Dismissal 


Counterclaim for balance of purchase price — 
Good delivery standards met — Modification of 
contract — Acceptance — Liability of complainant 
— Reparation awarded A. Levy & J. Zentner Co. 
against complainant 


GENERAL FRUIT SALES, INC. a/t/a ANTHONY A. BIANCO 
Co. v. COSIMO RAFFONI. PACA Docket No. 2-2462. 
Failure to pay in full — Reparation 


GENERAL FRUIT SALES, INC., a/t/a ANTHONY A. BIANCO. 
Co. v. COSIMO RAFFONI. PACA Docket No. 2-2462. 
Order on reconsideration 


GENERAL POTATO & ONION DISTRIBUTORS, LTD. v. H. C. 
NAGEL & Sons. PACA Docket No. 2-2861. Default 


GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or BONANZA DISTRIBUTORS, INC. PACA Docket 
No. 2-2638. F.o.b. transaction — Contract require- 
ments — Failure to meet — Merchantability — 
Breach of warranty of — Dismissal 


Brokerage fees — Liability for 


Counterclaim — Dismissal 


GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, 
Inc. and/or BONANZA DistTrisuTOoRS, INc. PACA 
Docket No. 2-2638. Order amending prior order 


GENIE COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or BONANZA DISTRIBUTORS, INC. PACA Docket 
No. 2-2638. Order on reconsideration 


GEORGE A. HEIMOS PRODUCE COMPANY, INC. v. GERALD 
J. JACKSON DRAYAGE & PRODUCE Co., INc. PACA 
Docket No. 2-3037. Default 


GEORGE DE PAOLI DISTRIBUTING Co. v. BILL SANDBERG 
Propuce. PACA Docket No. 2-2819. Default 
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GEORGE STEINBERG & Son, Inc. PACA Docket Nos. 
2-1757 and 2-2107. Failure to pay—Bankruptcy 
no defense—Wilfullness factor—Prohibition of 
employment of responsibly connected person—Due 
process and equal protection contentions—Laches 


—Inapplicability of—Request for license denied 


GEORGE STEINBERG & Son, INc. PACA Docket Nos. 
2-1757 and 2-2107. Order on reconsideration 


GIZZARD BROTHERS v. A-M PropUCE Co. and THE RED 
Foop Stores, Inc. PACA Docket No. 2-26380. 
Dismissal — Settlement 


GOLDEN VALLEY PRODUCE v. GREENBERG POTATOES, INC. 
PACA Docket No. 2-2687. F.o.b. sale—Grade and 
size requirements — Contract price—Brokerage— 
Purchaser — Actual — Liability — Reparation for 
unpaid balance 


GONZALES PACKING COMPANY v. SOUTHWEST PRODUCE, 
Inc. PACA Docket No. 2-3053. Default 


GONZALES PACKING COMPANY v. CHINO’S PRODUCE. 
PACA Docket No. 2-3178. Default 


GRAESER-PEPLIS CO. v. WESTERN PrRopUCE Co. PACA 
Docket No. 2-2994. Default 


GRATZ AND UTTER v. LIBERTY FRUIT & PRODUCE IN- 
CORPORATED. PACA Docket No. 2-2999. Default 


GREEN GROVE MARKETS, INC. v. SHELBY WHOLESALE Co. 
PACA Docket No. 2-3159. Default ......... 


GREEN VALLEY PropuUce Co-op. v. H. R. BUSHMAN & 
Son, Inc. PACA Docket No. 2-2452. Broker— 
Duties of—Negligence in—Inaccurate sales memo- 
randa — Damages undeterminable — Invoice price 
not representative of true value—Dismissal 


GRIFFIN & BRAND OF MCALLEN, INC. v. HUMBOLD 
CANNING COMPANY, INC. PACA Docket No. 2-2596. 
Dismissal on recommendation of complainant 


GRIFFIN & BRAND SALES AGENCY, INC. v. SCHIRO PRO- 


DUCE COMPANY. PACA Docket No. 2-2906. De- 
fault 


GRIFFIN & BRAND SALES AGENCY, INC. v. SCHIRO PRO- 
DUCE COMPANY. PACA Docket No. 2-2899. De- 
| 
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GrirFIN & BRAND OF MCALLEN, INC. v. LEIBOWITZ 
PICKLE Propucts, Inc. PACA Docket No. 2-31138. 
Admission of liability 


GROWERS EXCHANGE, INC. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3066. Dismissal—On authori- 
zation of complainant 


GROWERS MARKETING SERVICE, INC. v. JOSEPH A. RI- 
CELLI d/b/a JOSEPH RICELLI. PACA Docket No. 
2-2913. Contract—Breach of—Acceptance in spite 
of breach—Modified contract—Terms of—Liability 
under 


Advance to truck driver—General agency rule— 
Discharge of liability in paid amount—Reparation 
for balance due 


H & T PACKING COMPANY v. LuUsTIG & FIERRO, INC. 
PACA Docket No. 2-3044. Default 


H. B. Distriputors, Inc. PACA Docket No. 2-2762. 
Wilful, flagrant and repeated violations — Ques- 
tion of whether a person is “responsibly connected” 
—Publication of facts 


SMITH PACKING CoRP. v. MAINE FARMERS ExX- 
CHANGE. PACA Docket No. 2-2688. Acceptance — 
Seed potatoes — Breach of contract — Burden of 
proof—Failure to sustain—Inspection—Lateness of 
—Buyer protection for labor and shrinkage—Bur- 
den of proof — Failure to sustain — Liability 
— Reparation 


SMITH PACKING CORP. v. MAINE FARMERS EX- 
CHANGE. PACA Docket No. 2-2689. Acceptance 
—Contract requirements met with respect to five 
of the eight shipments — Breach of contract 
—Failure to establish—Protection agreement — 
Failure to establish—Liability — Reparation 


H. Y. MINAMI & SONS v. SHIPPERS SERVICE Co., INC. 
PACA Docket No. 2-2685. Contract — Breach of 
— Damages — Reparation 

HADDAD, GEORGE C., t/a HADDAD PRODUCE COMPANY. 
PACA Docket No. 2-3031. Failure to pay in full— 
Wilfull, flagrant and repeated violations—Publica- 
tion of facts ai 

HAROLD H. KASTNER COMPANY v. SCHIRO PRODUCE 
COMPANY. PACA Docket No. 2-2775. Reparation 
DS 
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Harry LEWIS HARDING, d/b/a OKIE BROKAGE Co. 
PACA Docket No. 2-2808. Broker—Failure to 
remit to principals—Publication of facts 


HATANAKA & OTA v. HOUSTON TOMATO DISTRIBUTING 
Co., Inc. PACA Docket No. 2-3111. Default 


HATCHER, WADE and D. C. HOLLAND v. SAF-WAyY PACK- 
AGING Co., INc. PACA Docket No. 2-2624. F.o.b. 
transaction—Warranty of suitable shipping condi- 
tion—Breach of—Rejection justified—Dismissal 


HAWES PACKING COMPANY v. H. H. EvON COMPANY. 
PACA Docket No. 2-2926. Default 


HEGGEBLADE-MARGULEAS-TENNECO, INC. v. HARRY’S PRO- 
pucE, Inc. PACA Docket No. 2-2894. Default 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRO- 
pucE. PACA Docket No. 2-3056. Default 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRO- 
puce. PACA Docket No. 2-38056. Order reopening 
after default 


HELMS POTATO Co. v. PANNO & Sons, INc. PACA 
Docket No. 2-3102. Default 


HENDRIX-MCDANIEL Co. v. H. H. Evon Co. PACA 
Docket No. 2-2771. Order upon reconsideration 


HENRY A. POLLAK RIVERHEAD CORPORATION v. LIBERTY 
FRUIT AND PropUCcE, INC. PACA Docket No. 2-2952. 
Default ...... 


Hiers, JAMES v. WEBB & ELLIS PRODUCE COMPANY. 
PACA Docket No. 2-3158. Default 


HOLLY PRODUCE Co., INC. v. VEGETABLE KING, INC. 
PACA Docket No. 2-2877. Default 


HUBBARD, WILLIAM B. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3049. Dismissal—On authori- 
zation of complainant 


HUBBAD WILLIAM B. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3052. Dismissal—On authori- 
zation of complainant 


HUBBARD, WILLIAM B. v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3058. Default 


HuSTON, RUSSELL v. SHERWOOD WALDRON. PACA 
Docket No. 2-2756. Acceptance — Unloading—In- 
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spection — Internal mahogany browning — Seed 
potatoes — Contract — Failure to establish breach 
of — Reparation 


HYDROCULTURE, INC. v. TIMOTHY HANNA, d/b/a 
TIMOTHY HANNA & ASSOCIATES d/b/a HYDROCUL- 
TURE OF CALIFORNIA d/b/a ADVERTISING DISPLAY 


ASSOCIATES. PACA Docket No. 2-2718. Agreed 
buying and selling prices — Actual — Reparation 


I, KALLISH & SONS v. MEL RESNICK WHOLESALE PRO- 
DUCE COMPANY. PACA Docket No. 2-3061. Default 


IMPERIAL WESTERN TOMATO GROWERS AND SHIPPERS 
Inc. v. A. A. TOMATO INC. PACA Docket No. 2- 
2755. Dismissal on authorization of complainant 


INTER HARVEST, INC. v. JACK WALKER. PACA Docket 
No. 2-2847. Default 


INTER HARVEST, INC. v. AFFILIATED FoopD DISTRIBU- 
Tors, Inc. PACA Docket No. 2-2730. F.o.b. sale 
— Contractual liability of party bearing risk of 
loss — Strike at destination point — Failure to 
direct delivery to alternative loading dock — 
Consigment to third party — Purchase price — 
Failure to pay — Reparation 


INTER HARVEST, INC. v. KELLY FruIT Co., INc. PACA 
Docket No. 2-3014. Default 


INTERSTATE WHOLESALE FRUIT AND PRODUCE, LTD. 
PACA Docket No. 2-2701. Failure to pay—Pub- 
lication of facts 


J. A. Woop COMPANY v. WM. TURINO Co., INc. PACA 
Docket No. 2-2975. Modification of contract — 
Agreement on alleged to be induced by false and 
misleading information — Burden of proof — 
Failure to sustain — Dismissal 


J-B DISTRIBUTING Co. v. HARRY’S PRODUCE, INc. PACA 
Docket No. 2-2827. Default . 


J. C. VALENTI & Co., INc. v. Lustig & Frerro, INc. 
PACA Docket No. 2-2972. Default 


J. G. HALL & SONS v. ForKs Potato Co. PACA Docket 
No. 2-3182. Default 


J. L. BRANCH PACKING Co. v. PRIDE PRODUCE SALEs. 
PACA Docket No. 2-3092. Default 
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J. L. WEINSTEIN Co. INC. v. JOSEPH GILBERTO. PACA 
Docket No. 2-2852. Default 


J. R. Norton COMPANY v. JACK WALKER. PACA 
Docket No. 2-2846. Default 


J. R. NORTON COMPANY v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3048. Dismissal—On authori- 
zation of complainant 


JacK T. BAILLIE Co., INC. v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2843. 
Default 


JACK T. BAILLIE Co., INc. v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2805. Reparation order 


JacK T. BAILLIE Co., INC. v. STEVE AKINS WHOLESALE 
Propuce, INc. PACA Docket No. 2-2798. Purchase 
price—Failure to pay—Reparation 


JACK T. BAILLIE Co., INc. v. S & K Farms, INc. PACA 
Docket No. 2-2974. Contract—Grade requirements 
at shipping point — Failure to meet — Breach of 
express warranty of suitable shipping condition— 
Rejection with reasonable cause—Dismissal 


JACOBSON PRODUCE, INC. v. JEFFRO Fopo, INc. PACA 
Docket No. 2-2890. Dismissal—Settlement 


JAMES Bros., INc. v. H. H. Evon Co. PACA Docket 
No. 2-2772. Order upon reconsideration 


JAMES BROTHER, INC. v. H. H. EVON COMPANY. PACA 
Docket No. 2-2772. Dismissal — Settlement 


JAMES MCMILLAN COMPANY v. C & T PRODUCE Co., INC. 
PACA Docket No. 2-2912. Default 


JEBAVY-SORENSON ORCHARD COMPANY v. LYNN Foops 
CORPORATION. PACA Docket No. 2-2382: Jurisdic- 
tion—Established—Failure to pay—Reparation 


JERSEY FRUIT COOPERATIVE ASSOCIATION, INC. v. 
BROWN’S FROSTED Foops, INc. PACA Docket No. 
2-2993. Default 


JOE PHILLIPS, INC. v. BLAND DISTRIBUTING COMPANY. 
PACA Docket No. 2-2917. Default 


JOE PHILLIPS, INC. v. PANNO & Sons, INc. PACA 
Docket No. 2-3174. Default 
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JOHN B. FACCIANI Co. v. ALBERT URSINI. PACA 
Docket No. 2-2692. Separate transaction on which 
no allowance granted—Claim for offset disallowed 
—Reparation 


JOSEPH P. CAREY Co., INc. PACA Docket No. 2-2849. 
Wilful, flagrant and repeated violations — 
Agreed purchase prices—Failure to pay—Pub- 
lication of facts 


K. & M. Potato COMPANY v. JOE BELSON. PACA 
Docket No. 2-2534. Diversion constituting ac- 
ceptance—Net proceeds—Accord and satisfaction 
—Dismissal 


K. K. Ito FARMS v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2842. Default 


KALEEL Bros. INC. v. BONANZA DISTRIBUTORS, INC. 
PACA Docket No. 2-2716. Diversion—Refusal to 
deliver — Breach of contract — Damages — Rep- 
aration 


KARRAT BROKERAGE CO. v. SOUTHWEST GROWERS AND 
PacKERS. PACA Docket No. 2-2934. Reparation 
order 


KAISER DIVERSIFIED ENTERPRISES, INC. v. WALLACE 
FRUIT & VEGETABLE Co. PACA Docket No. 2-2802. 
Contract terms — “For national distribution” — 
Shipment subject to weather — Broker’s memo- 
randum — Burden of proof — Failure to sustain 
— Dismissal 


KELLAM, P. C. v. HILLTOP Propuce. PACA Docket No. 
2-2875. Default 


KEN SANDERS, INC. v. POsT FALLS CANNING, INC. 
PACA Docket No. 2-3043. Default 


KEN SANDERS, INC. v. COEUR D’ALENE TRADING CO., 
Inc. PACA Docket No. 2-3078. Default 


KENYON BAILEY SUPPLY, INC. v. PEACH STATE PRO- 
DUCE Co., INc. PACA Docket No. 2-3154. Default 


KING SALAD Avocapbo Co., INc. v. B & B PrRopUCE Com- 
PANY. PACA Docket No. 2-2882. Default ... 


KITCHEN FRESH Foops v. PIONEER POTATO COMPANY, 
Inc. PACA Docket No. 2-3131. Dismissal 
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Ko-Co BRAND PACKING CorP., and MICHAEL KODISH 
& Co., Inc. PACA Docket Nos. 2-2848 and 2-2817, 
respectively. Net proceeds—Purchase prices—Fail- 
ure to pay promptly and in full—Wilfull, flagrant, 
and repeated violations—Publication of facts 


KOYAMA FARMS v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2840. Default 


KUNKEL Co., INC., THE v. SALISCH PRODUCE COMPANY, 
Inc. PACA Docket No. 2-2562. Joint account loss 
—Insolvency of a purchaser—Negligence claim— 
Burden of proof—Failure to sustain—Reparation 
for amount claimed as one-half net loss, plus fees 
and expenses 


KUNKEL COMPANY, INC. v. SALISCH PRODUCE COM- 
PANY, INC. PACA Docket No. 2-2562. Order on 
reconsideration 


L. R. HAMILTON, INC v. R.T.C. CORPORATION. PACA 
Docket No. 2-2923. Default 


LTEE, BEAUVAIS v. D’ARRIGO Bros. Co. OF CALIFORNIA. 
PACA Docket No. 2-2219. F.o.b. transaction — 
Suitable shipping condition — Breach of warranty 
of — Damages — Reparation 


LAMANTIA-CULLUM-COLLIER Co., Inc. v. Lustig & 
Fierro, INc. PACA Docket No. 2-3002. Default 


LAURITZEN-JENSEN FARMS v. MILWAUKEE GROWERS, 
Inc. PACA Docket No. 2-3042. Default 


LIONEL THERIAULT, INC. v. HADDAD PropUCE Co. PACA 
Docket No. 2-3071. Default 


LOMBARDO FRUIT & PRODUCE Co. v. OATES BROS. FRUIT 
& Propuce Co. PACA Docket No. 2-2887. REPa- 
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LORETO G. TREVINO Co. v. GUSTAVO FUENTES and 
CRESCENCIO FUENTES. PACA Docket No. 2-2666. 
Dismissal — Settlement 


Lou NAJERA BROKERAGE Co. v. WESTERN PRODUCE Co. 
PACA Docket No. 2-2973. Default ..... 


LOvE FARMS v. HupSON HousE, INc. PACA Docket 
No. 2-2769. Order upon reconsideration 


LOVELY FARMS, INC. v. HADDAD PropUCE Co. PACA 
Docket No. 2-3099. Default .............. 
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Lucky STRIKE BROKERAGE Co., INC. v. FARMERS EXx- 
CHANGE. PACA Docket No. 2-2825. Default 


Lusk PropuceE Co. v. H. H. Evon Co. PACA Docket 
No. 2-2774. Order upon reconsideration 


Lusk PRODUCE COMPANY v. H. H. Evon COMPANY. 
PACA Docket No. 2-2774. Dismissal — Settlement 


LUSTIG AND FIERRO, INc. PACA Docket No. 2-3109. 
Consent order 


MCALLEN FRUIT AND VEGETABLE COMPANY v. KELLOGG 
GREENHOUSE AND PropucE Co. PACA Docket 
No. 2-2900. Reparation order 


McMILLAN BROKERAGE COMPANY v. BUSHMAN GROWERS 
SALEs, INc. PACA Docket No. 2-2703. Broker — 
Breach of duty by — Brokerage fee — Claim 
for — Counterclaim — Damages — Reparation 
against complainant ak wa Se 


M & M BANANA COMPANY, INC. v. BLAND DISTRIBUTING 
COMPANY. PACA Docket No. 2-2916. Default 


M. RotH & Sons, Inc. v. MEYER Propuce. PACA 
Docket No. 2-2922. Default 


M. Rose & Sons, LTD. v. SOUTHEASTERN PRODUCE CORP. 
PACA Docket No. 2-2862. Default 


. TROMBETTA & SONS, INC. v. CLIFTON FRUIT & PRO- 
pucE, INc. PACA Docket No. 2-2801. Order for 
undisputed amount 


. TROMBETTA & SONS, INC. v. CLIFTON FRUIT & PRO- 
DUCE, INc. PACA Docket No. 2-2801. Contract price 
— Adjustment of — Burden of proof sustained — 
Dismissal 


. J. DueR & COMPANY, INC. v. SCHIRO PRODUCE COM- 
PANY. PACA Docket No. 2-2888. Default 


. J. DUER & COMPANY, INCORPORATED v. MO BAR PRo- 
DUCE COMPANY. PACA Docket No. 2-3068. Default 


M. W. Fruit Co., INc. v. DON’s WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2979. Default ..............00000000000.. 


MAINE BANANA CORPORATION v. WALTER D. DAvis, INC. 
PACA Docket No. 2-2597. Contract prices — 
Agreement on terms—Burden of proof—Failure 
to sustain — Reparation for balance due 
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MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2885. Order for undisputed 
amount 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2885. Contract—Breach of— 
Burden of proof—Failure to sustain—Liability— 
Reparation 


MAINE PACKERS, INC. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-2886. Interstate commerce— 
Failure to establish — Jurisdiction — Lack of — 
Dismissal 


MAINE PACKERS, INC. v. Fox Propuce. PACA Docket 
No. 2-3148. Default 


MANUEL, GLEN H. v. SUNNY PRODUCTS, INC. PACA 
Docket No. 2-3011. Order for undisputed amount 


MANUEL, GLEN H. v. SUNNY PropucTs, INC. PACA 
Docket No. 2-3011. Dismissal—On authorization 


of complainant 


MAPES PACKING CORPORATION v. WM. TURINO Co., INC. 
PACA Docket No. 2-2537. Contract—Breach of— 
Burden of proof—Failure to sustain—Reparation 


MARCHESE-F'EGAN AND ASSOCIATES, INC. v. EDWARD 
Z. Cooper. PACA Docket No. 2-3080. Default 


MARLEE PRODUCE v. HART’S PRODUCE. PACA Docket No. 
2-3063. Default 


MARSHALL PRODUCE Co., INC. v. HADDAD PropuUCcE Co. 
PACA Docket No. 2-3100. Default 


Max V. HERBOLD, INC. v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3073. Default 


MAYER-VALENQUELA PRODUCE v. UNITED MELON DIs- 
TRIBUTORS. PACA Docket No. 2-2904. Default 
MAYER-VALENQUELA PRODUCE v. UNITED MELON DiIs- 

TRIBUTORS. PACA Docket No. 2-2904. Denial of 
motion to reopen crescents! 
MAZZIE FARMS SALES, INC. v. WESTERN PRODUCE Co. 

PACA Docket No. 2-3095. Default fo 
MEDRANO, ADOLFO S. v. R. L. BRAND & B. R. BRAND. 
PACA Docket No. 2-2988. Default 


MEL FINERMAN COMPANY, INC. v. LOYD RENEAU PRO- 
pucE. PACA Docket No. 2-2859. Default 
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MEL FINERMAN Co., INC. v. DON’S WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2918. Default . 


MEL FINERMAN Co., INC. v. DYMPHNA MEAT COMPANY. 
PACA Docket No. 2-3145. Default 


MENDELSON-ZELLER Co., INC. v. E. C. MITCHELL. 
PACA Docket No. 2-2807. Dismissal 


MENDELSON-ZELLER CO., INC. v. CERTIFIED GROCERS OF 
Ittino1s, INc. PACA Docket No. 2-2307. Rejection 


— Resale—Net loss—Contract terms—Agreed-on 
date of shipment—Breach of—Dismissal 


Counterclaim—Damages—Satisfied by deduction— 
Dismissal 


MENDELSON-ZELLER Co., INC. v. WM. TURINO Co., INC. 
PACA Docket No. 2-3012. Cantaloupes in car 
UPFE 451854—condition at destination—Rescin- 
sion of f.o.b. sales contract—Consignment agree- 
ment—burden of proof—failure to sustain due to 
misinformation as to condition 


Inspection—failure to accurately inform of with 
respect to proper results of percentage of decay 
is grounds for rescinsion of consignment agreement 
Counterclaim—dismissal of—Reparation awarded 
complainant 


Four additional cars—Joint account agreement 
changed to consignment — Burden of proof sus- 
tained—Option of rescinding consignment as to 
one of the four cars, UPFE 452121—Misrepre- 
sentation of decay of melons in this car—reparation 


The three remaining shipments—f.o.b. joint ac- 
count contract — Novation—Consignment valid— 
Accounting—claim of irregularity or inaccuracy in 
—burden of proof upon complainant—failure to 
sustain 


Measure of reparation and dismissal of counter- 
claim ......... ; 


MERCED TOMATO GROWERS CO-OPERATIVE ASSOCIATION 
v. Monc’s CONSOLIDATED Propuce, INc. PACA 
Docket No. 2-2482. Contract—Warranty of suit- 
able shipping condition—Breach of—Damages— 
Burden of proof—Failure to sustain—Reparation 
awarded complainant ... 


1972-1973 


1972-73 
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MERIT PACKING COMPANY v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3029. Default 


METRO CITRUS CORPORATION v. HIGHLAND Foop PRop- 
UCTS CORPORATION. PACA Docket No. 2-2052. 
Broker— Brokerage fees—Offset against—Other 
transactions—Liability for balance due—Reparation ..... 

METRO CITRUS CORPORATION v. HIGHLAND Foop PrRop- 
UCTS CORPORATION. PACA Docket No. 2-2052. 
Order granting petition to rehear 


METTLER, REYNOLD M. v. OVERSEAS INTERNATIONAL 
Fruit Corp. PACA Docket No. 2-2898. Default 


MEYER TOMATOES v. SOUTHWEST PRODUCE, INC. PACA 
Docket No. 2-8050. Dismissal—On authorization 
of complainant 

MIKAMI Bros. v. SCHIRO PRODUCE COMPANY. PACA 
Docket No. 2-2995. Default 

MIKAMI BROS. v. BLAND DISTRIBUTING CO. PACA 
Docket No, 2-3020. Default 


MISSION SHIPPERS, INC. v. EDWARD MILTON HALL, 
d/b/a Drxre BROKERAGE Co. PACA Docket No. 2- 
2398. Contract terms — “Pool”? — Purchaser — 


Actual — Burden of proof — Failure to sustain 


Collecting agent — Failure to remit — Advances 


—Failure to account truly and correctly—Set-off 
disallowed—Reparation awarded for entire amount 
collected and unremitted 


MISSION SHIPPERS, INC. v. EDWARD MILTON HALL, 
d/b/a DIxiE BROKERAGE Co. PACA Docket No. 


2-2398. Order on reconsideration 


Mo-Bo ENTERPRISES, INC. v. MILFORD PACKING Co., 
Inc. PACA Docket No. 2-2629. Dismissal — 
Settlement 


Monc’s CONSOLIDATED Propuce, INC. v. UNITED FRUIT 


& Propuce CoMPANY and/or H. R. BUSHMAN & 
Son, Inc. PACA Docket No. 2-3067. Consignment 
contract—alleged misrepréesentation as to tem- 
perature at time of—-burden of proof—failure to 
sustain—Dismissal as to H. R. Bushman & Son, 
Ine. lee, acca oats 
Inspection fee—deduction for in violation of § 2 
of Act—reparation for against United Fruit & 
Produce Company 
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MONSON BROTHERS COMPANY v. BLAND DISTRIBUTING 
Co. PACA Docket No. 2-3019. Default 


MONTEREY BAY PACKING COMPANY v. LUSTIG & FIERRO, 
Inc. PACA Docket No. 2-3008. Default 


MONTROSE ORCHARDS v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-3047. Dismissal on authoriza- 


tion of complainant 


MORROW PRODUCE Co. v. FARMERS EXCHANGE. PACA 
Docket No, 2-2892. Default 


MOUNTAIN CREsT, INC. v. G. C. Martin. PACA 
Docket No. 2-2495. Reparation order ... 7 


MUNOZ, RODOLFO MARTINEZ G. and RAMON, v. VALLEY 
Avacapo SaLes, Inc. PACA Docket No, 2-2938. 


Dismissal 


MurpPHY TOMATO Co., INC. v. RALPH EWARD REEVES 
WHOLESALE PRODUCE Co. PACA Docket No. 2-2897. 


PN ih A nr ars Aik: 5c 2st cay enema ae 


MUTUAL VEGETABLE SALES v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2874. Default 


MUTUAL VEGETABLE SALES v. LEONARD O’Day Com- 
PANY and/or GILLSON BROKERAGE Co., INc. PACA 


Docket No, 2-2200; WILLIAL B. HUBBARD v. 


LEONARD O’Day COMPANY and/or GILLSON Bro- 
KERAGE Co., INc. PACA Docket No. 2-2291; F. H. 
HoGue Propuce Co. v. LEONARD O’DAyY COMPANY 
and/or GILLSON BROKERAGE Co., Inc. PACA Docket 
No. 2-2202; R. T. ENGLUND COMPANY v. LEONARD 
O’Day COMPANY and/or GILLSON BROKERAGE Co., 


Inc. PACA Docket No, 2-2208; WiLLiAM B. Hus- 


BARD v. LEONARD O’DAyY COMPANY and/or GILLSON 
BROKERAGE Co., INc. PACA Docket No. 2-2251. 
Purchases — By person appearing as agents—Per- 
mission by principal — Estoppel — Liability—Rep- 
aration awarded to complainants against respond- 
ent Leonard O’Day Company — Dismissed as to 
respondent Gillson Brokerage Co., Ine. 


NAKAS INTERNATIONAL FrRuIT & VEG. INC. v. JACK 
WALKER. PACA Docket No. 2-2844. Default 


NAPLES TOMATO GROWERS, INC. v. SMITH’S TOMATO 
House. PACA Docket No. 2-2996. Default 


NATIONAL FARMERS ORGANIZATION, INC. v. 
NoHA. PACA Docket No. 2-2951. Default 
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NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. ‘IDAHO 
Dick’ KassaTLy & Co., Inc. PACA Docket No. 2- 
8106. Default 


Nick DELIS COMPANY, INC. v. JOE BELSON. PACA 
Docket No. 2-2837. Order for undisputed amount 


NEIMAN, HERBERT WILLIAM, d/b/a NEIMAN BROTHERS. 
PACA Docket No. 2-2783. Failure to pay — Revo- 


cation of license 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. SID- 
NEY SANDLER, INc. PACA Docket No. 2-2377. Con- 
tract — Breach of — Damages — Burden of 
proof — Failure to sustain — Liability to certain 
assignors — Reparation 


NOBLES PACKING Co. v. N & J Propuce Co., INc. 
PACA Docket No. 2-2806. Order for reparation 


NOGALES TOMATO Co., INC. v. REDDY BRAND PACKERS, 
Inc. PACA Docket No. 2-2494. Contract — Breach 


of — Invoice price — Reparation for amount with- 
held . 


NOGALES TOMATO Co., INC. v. LustTiG & FIERRO, INC. 
PACA Docket No. 2-3005. Default 


NORDHOLM AND LyDA v. HupsSON House, INc. PACA 
Docket No. 2-2766. Order upon reconsideration 


NorRTH MARION Fruit Co., INC. v. GARN L. BAUM. 
PACA Docket No. 2-3018. Admission of liability 


NoORTHCROSS DISTRIBUTING v. PANNO & Sons, INC. 
PACA Docket No. 2-8152. Default 


NORTHCROSS DISTRIBUTING v. PANNO & Sons, INC. 
PACA Docket No. 2-3175. Default 


NORTHWEST HARVESTERS v. HUDSON HOvuSE, INC. 
PACA Docket No. 2-2768. Order upon recon- 
sideration a 


NORTHWEST FRUIT SALES, INC. v. PANNO & Sons, INC. 
PACA Docket No. 2-3076. Default 


NORWAY PRODUCE COMPANY v. OLITSKY & MILLER, INC. 
PACA Docket No. 2-2855. Default 


NUCHIEF SALES, INC. v. PANNO & Sons, Inc. PACA 
Docket No. 2-3104. Default ‘ Be ccs 1607 


NUCHIEF SALES, INC. v. PANNO & Sons, INc. PACA 
Docket No. 2-3105. Default 
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O’MALLEY COMPANY, a/t/a E. E. O’MALLEY COMPANY 
v. JOHN INGLIS FROZEN Foops COMPANY. PACA 


Docket No. 2-2337. Contract—Binding—Brokerage 
fees—Liability for—Reparation 


OAKFIELD & ELBA GROWERS, INC. v. ‘IDAHO DICK’ 
KASSATLY & Co., INc. PACA Docket No. 2-2980. 
Default 


Oasis GARDENS, INC. v. HarRrRy’s Propuce, INc. PACA 
Docket No. 2-2828. Default 


OCHRACH, HERMAN v. MEL RESNICK WHOLESALE 
Fruit & Propuce Co., INc. PACA Docket No. 
2-3155. Default 


OHIO POTATO GROWERS ASSOCIATION v. DIXIE SNACK 
Foops, Inc. PACA Docket No. 2-2948. Default 


OLITSKY AND MILLER, INC. v. City WIDE PURVEYORS, 
Inc. PACA Docket No. 2-2714. Total contract price 


—Claimed balance due—Burden of proof—Failure 
to sustain—Dismissal 


OMMEN, LESTER H. v. BiG STONE CANNING COMPANY. 
PACA Docket No. 2-2555. Sweet corn for canning 
— Growing contract for 100 acres — Refusal 
to harvest entire crop — Cause for rejection — 


Burden of proof — Reparation for value of 67 
acres not harvested 


OUELLETTE, GERARD v. Nu-Way Foop Propucts, INc. 
PACA Docket No. 2-2908. Default 


OUELETTE, GERARD v. Nu-Way Foop Propucts, INc. 
PACA Docket No. 2-2908. Order vacating prior 
Order and reopening after default 


OVERSEAS INTERNATIONAL FRUIT CORPORATION. PACA 
Docket No. 2-2910. Agreed purchase prices — 
Failure to make full payment promptly—Wilfull, 
flagrant and repeated violations — Publication of 
facts 


OveR-NITE PICKLE Co., INC. v. VALLEY AVOCADO SALES, 
Inc. PACA Docket No. 2-2788. Order vacating 
stay order 


PAciFIC FARM COMPANY v. NEIMAN BROS. 
Docket No. 2-2354. Dismissal 


PALOMO PRODUCE & TRUCKING CorP. PACA Docket No. 
2-2708. Failure to pay — Revocation of license 
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PANDOL & SONS v. KAISER DIVERSIFIED ENTERPRISES, 
Inc. PACA Docket No. 2-2836. Dismissal — On 
authorization of complainant 


PANNO & Sons, INc v. BLAND Dist. Co. PACA 
Docket No. 2-2935. Default 


PARADISE FRUIT COMPANY, INC. v. HUMBOLDT CANNING 
Co., Inc PACA Docket No. 2-2670. Contract — 
Existence of — Burden of proof — Failure to 
sustain — Dismissal 


PARAMOUNT CITRUS ASSOCIATION, INC. v. STEVE AKINS 
WHOLESALE PropUCE, INc. PACA Docket No. 
2-2860. Default 


PARAMOUNT GROWERS, INC. v. THE AUSTER COMPANY, 
Inc. PACA Docket No. 2-2651. Contract — 
Requirements met at contract destination — Re- 
jection without reasonable cause — Damages — 
Reparation ..... 


PARAMOUNT GROWERS, INC. v. THE AUSTER COMPANY, 
Inc. PACA Docket No. 2-2651. Order upon recon- 


sideration 


Patt WHOLESALE PrRopUCE, INC. v. FOUR SEASONS. 
PACA Docket No. 2-3110. Default 


PEARL GRANGE FRUIT EXCHANGE, INC. v. GLOBE 
Propucts COMPANY, INC. PACA Docket No. 2-2484. 
Arbitration agreement — Not a bar in reparation 
proceedings under the Act — Motion to stay 
properly denied — Contract — Breach of — 
Burden of proof — Failure to sustain — 
Reparation 


PELICAN TOMATO Co., INC. v. FRED KARAM & SON. 
PACA Docket No. 2-2641. Agreed sale price— 
Invoices — Reparation ae 


PERELL, INC. v. ANTHONY ABBATE FRUIT DISTRIBUTORS. 
PACA Docket No. 2-2668. Contract — Delivered 
basis—Advance on—Failure to deliver—Failure to 
return advance—Damages—Recovery—Reparation 


Pet INCORPORATED v. THE RED WING COMPANY, INC. 
PACA Docket No. 2-2719. Contract — Implied 
warranty of merchantability — Breach of — 
Damages — Burden of proof — Rejection of 
portion of shipment untimely — Liability for 
amount withheld — Reparation 
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PETE Pappas & Sons, INC. v. ‘IDAHO Dick’ KASSATLY 
& Co., Inc. PACA Docket No. 2-3024. Default 


PETERSEN, COLEN C. v. WORLD WIDE Foops, Inc. PACA 
Docket No. 2-2456. Guaranteed return—Cost of 
marketing—Burden of proof—Failure to sustain— 
Rate of commission for goods sold—Found to be 
unreasonable—Unsold inventory—Disallowance of 
charges on—Reparation for balance due 


PHILIP SCHEPPS & Sons, INC. v. LI-MAR Hope, INc. 
PACA Docket No. 2-2812. Default 


Pic’N Pac Foops, INc. v. GARN L. Baum. PACA 
Docket No. 2-3016. Admission of liability 


Prx’p Rite, INc. v. GARM L. BAuM. PACA Docket No. 
2-2908. Order for reparation 


PITTSBURGH BANANA Co. PACA Docket No. 2-2734. Pur- 
chase price — Failure to pay —Wilful, flagrant 
and repeated violations — Publication of facts 


PLEMMONS & IRVIN WHOLESALE PRODUCE, INC. v. N. & 
J. Propuce Co. Inc. PACA Docket No. 2-2876. 
Default 


PORTION CONTROL Foops, INc. t/a SCHIRO PRODUCE 
ComMpaANY. PACA Docket No. 2-2866. Wilfull, fla- 
grant and repeated violations — Failure to pay 
—Publication of facts—Revocation of license 


PROVENZANO, JOHN PETER, d/b/a JOHN PROVENZANO 
v. PETER CIPRIANO, d/b/a PropUCE BUYERS Co. 
PACA Docket No. 2-2804. Contract destination 
Detriot, Michigan—Warranty as to condition— 
Ultimate destination Canada — No warranty of 
grade or condition to that destination—Liability 
for contract price — Reparation 


PROVENZANO, JOHN PETER, d/b/a JOHN PROVENZANO 
v. PETER CIPRIANO, d/b/a PRopDUCE BUYERS Co. 
PACA Docket No. 2-2804. Stay order 


PROVENZANO, JOHN v. PRODUCE BUYERS COMPANY. 
PACA Docket No. 2-2804. Order on reconsideration 
and amending prior order 


Q & W Foops Company. PACA Docket No. 2-3160. 
Consent order 


QUALITY POTATOES v. WAUKEGAN PropucE Co. PACA 
Docket No. 2-2960. Default 
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Agriculture Decisions—Cont. 


R. L. PEED & COMPANY, INC. v. F & G PropucE Com- 
PANY, INc. PACA Docket No. 2-2378. Contract 
price—Burden of proof—Unsustained by com- 
plainant—Claim for additional credits—Burden of 
proof—Sustained by respondent—Dismissal 


R. T. ENGLUND COMPANY v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3074. Default 


RALA SINGH FARMS v. E. ARMATA, INC. PACA Docket 
No. 2-2650. Contract — Breach of — Good de- 
livery standards — Resale — Prompt and proper — 
Net value of goods delivered — Damages — Rep- 
aration for balance due 


RALPH SAMSEL COMPANY v. LUSTIG & FIERRO, INC. 
PACA Docket No. 2-3004. Default 


RALPH SAMSEL COMPANY v. HUNTSVILLE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-3059. Default 


RARITY PACKING Co., INC. v. STEVE AKINS WHOLESALE 
Propuce, INc. PACA Docket No. 2-2797. Agreed 
purchase price—Failure to pay—Reparation 


REX BROKERAGE, INC. v. SOUTHWEST GROWERS AND 
Packers. PACA Docket No. 2-2957. Reparation 
order 


Ro-BEE PRODUCE COMPANY v. QUAKER CITY PRODUCE 
CoMPANY. PACA Docket No. 2-2308. Contractual 
relationship—Burden of proof—Failure to sustain 
—Dismissal 


RoBertT Ruiz, INc. v. Grasso PropucE, INc. PACA 
Docket No. 2-2987. Default 


ROYAL PACKING COMPANY v. B & B PRODUCE COMPANY. 
PACA Docket No. 2-2884. Default 


ROYAL PACKING COMPANY v. STEVE AKINS WHOLESALE 
Propuce, Inc. PACA Docket No. 2-2796. Purchase 
price—Failure to pay—Reparation 


Rusy PropuceE Co., INc. v. EDWARD Z. CooPeR. PACA 
Docket No. 2-3041. Default , 

RUTHERFORD POTATO COMPANY, INC. v. J. B. KRAMER 
Grocery Co., Inc. PACA Docket No. 2-3115. 
Default .. 

S & F Foops Co. PACA Docket No. 2-2829. Wilfull, 
flagrant and repeated violations—Failure to pay in 
full—Publication of facts—Revocation of license .... 
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S & H PACKING Co., INC. v. SOUTHWEST PRODUCE, INC. 
PACA Docket No. 2-2976. Reparation order ... 


S & H PAckING Co. v. Harry’s Propuce, Inc. PACA 
Docket No. 2-2835. Default 


S. & H. PACKING COMPANY v. LUsTIG & Fierro, INC. 
PACA Docket No. 2-3006. Default 


S. S. COACHMAN & Sons, INC. v. THE CLEVELAND FRUIT 
CoMPANY. PACA Docket No. 2-3172. Default 


SAHARA PACKING COMPANY v. LUSTIG & FIERRO, INC. 
PACA Docket No. 2-3003. Default 


SAHARA PACKING COMPANY v. SOUTHWEST PRODUCE, 
Inc. PACA Docket No. 2-3051. Dismissal on au- 
thorization of complainant 


SALINAS LETTUCE FARMERS COOPERATIVE v. NEIMAN 
Bros. PACA Docket No. 2-2401. Dismissal 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, 
Inc. PACA Docket No. 2-2732. F.o.b. transaction 
— Good delivery standards — Failure to meet — 
Lettuce — Rejection timely and justified — 
BE ic cuhiventensien: , eee 


SALINAS LETTUCE FARMERS COOPERATIVE v. DELTA 
Growers & DISTRIBUTORS OF SALINAS, INC. PACA 
Docket No. 2-2381. F.o.b. point of shipment — 
Improper refrigeration in transit — Contract of 
sale — Breach of by failure to provide Ryan 
Recorder — Failure to counterclaim for damages 
— Wrongful rejection — Liability — Reparation 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, 
Inc. PACA Docket No. 2-2732. Stay order . 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, 
Inc. PACA Docket No. 2-2732. Order on recon- 
sideration—Time of rejection—Evidence of 


Sat City Propuce Co., INc. v. CAYUGA Foops. PACA 
Docket No. 2-2978. Default . 


SALT LAKE PRODUCE Co., INC. v. BUTTE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-2984. Claim of 
settlement — Failure to establish — Contract re- 
quirements—Failure to establish breach of—Rep- 
aration 
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SAMUEL S. VENER COMPANY v. AARON PRODUCE COM- 
PANY and/or JEROME BROKERAGE & Dist. Co. PACA 
Docket No. 2-2560. Contract—Grade—Breach of— 
Arbitrary deductions—Failure to submit proof of 
damages — Reparation against respondent Aaron 
Produce — Dismissed as to respondent Jerome 
Brokerage .. 


SANDERS, MAURICE W., d/b/a M. W. SANDERS ORCHARDS 
v. GREENBERG Fruit Co., Inc. PACA Docket No. 
2-2956. Modification of contract—Broker—Termi- 
nation of authority of—Consignment agreement 
— Ratification of — Excessive freight charge 
deduction — Reparation 


SANTA CLARA PRODUCE, INC. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2830. Default 


SANTA CLARA PropUcE, INC. v. KELLY FRUIT CoM- 
PANY, INc. PACA Docket No. 2-3-45. Default 


SAN-TEX VEGETABLE COMPANY v. SHELBY WHOLESALE 
CoMPANY. PACA Docket No. 2-3141. Default . 


SANTIAGA RANCH v. NEIMAN Bros. PACA Docket No. 
2-2525: Dismissal—Bankruptcy 


SAULSBURY BrRos., INC. v. LYNN FOODS CORPORATION. 
PACA Docket No. 2-2217. Total liability — Burden 
of proof sustained — Reparation for balance 
outstanding . 


Scotr Finks Co., Inc. v. WeEstT COAST PRODUCE 
CoMPANY, INc. PACA Docket No. 2-2672. Contract 
— Terms of — Breach of — Rejection with rea- 
sonable cause — New contract — Full protection 
agreement — Deduction covered under — Dis- 


Scott-Finks Co., Inc. v. SCHIRO PropUCE COMPANY. 
PACA Docket No. 2-2776. Reparation order 


SEALD-SWEET SALES, INC. v. PANNO & Sons, INC. 
PACA Docket No. 2-3183. Default 


SILVER CREEK PACKING COMPANY v. PRODUCE Ex- 
CHANGE Co., INc. PACA Docket No. 2-2299. F.o.b. 
purchase — Refusal to accept — Purchase price 
— Failure and refusal to pay — Suitable ship- 
ping condition — Breach of warranty of — 
Burden of proof — Dismissal 
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Six L’s PACKING COMPANY, INC. v. N. & J. PRODUCE 
Co., Inc. PACA Docket No. 2-2580. Contract — 
Kind, quality and grade — Consignment agree- 
ment — Breach of contract — Burden of proof — 
Failure to sustain — Purchase price — Failure 
to pay — Reparation 


Srx L’s PACKING COMPANY, INC. v. V. F. LANASA, INC. 
PACA Docket No. 2-2959. Contract terms—U. S. 
No. 2 tomatoes on f.o.b. basis—Suitable shipping 
condition—Breach of warranty of—Dismissal 


SMELTZER ORCHARD COMPANY v. LYNN Foop CoORPO- 
RATION. PACA Docket No. 2-2977. Default 


SoutH BAY FARMERS COOPERATIVE ASSOCIATION v. 
HarryY’s Propuce, INc. PACA Docket No. 2-2833. 
Default 


SOUTHEASTERN PRODUCE CORPORATION. PACA Docket 
No. 2-2901. Wilfull, flagrant and repeated vio- 
lations—Agreed purchase prices—Failure to pay 
in full — Publication of facts 


SOUTHLAND PRODUCE Co. v. RICH-ED FRANK AND SON 
Co. PACA Docket No. 2-2671. Failure to pay — 
Bankruptcy petition — Creditor in — Not a bar to 
reparation proceeding — Liability — Reparation 

SOUTHMOST FARMS, INC. v. HADDAD PRODUCE CO. 
PACA Docket No. 2-3173. Default 


Souza Bros. PACKING Co. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2895. Default 


Spiers, JOHN F. v. WES BARBER PRODUCE. PACA 
Docket No. 2-2992. Default 


Spupco, INc. v. SHIPPERS SERVICE Co., INc. PACA 
Docket No. 2-2911. Delivered sale — Failure to 
establish—Consignment—Net receipts of sale— 
Reparation 


STANDARD FRUIT AND STEAMSHIP Co. v. PASQUALE J. 
Corso. PACA Docket No. 2-2961. Default . 


STEVE AKINS WHOLESALE PRODUCE, INc. PACA Docket 
No. 2-2865. Failure to pay promptly and in full— 
Wilfull, flagrant and repeated violations—Publi- 
cation of facts .. piscina dha ius sau 


STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO 
Co., Inc. PACA Docket No. 2-2930. Stay order 
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STOCKTON TOMATO Co., INC. v. BALTIMORE TOMATO 
Co., Inc. PACA Docket No. 2-2980. Order denying 
motion to reopen after default and reinstating 
prior order bi a ah 


STOCKTON TOMATO Co., INC. v. BALTIMCRE TOMATO 
Co. INc. PACA Docket No. 2-2930. Default 


SuGAR CREEK VALLEY Potato Co-Op v. AA Potato Com- 
PANY and MARKET PRE-PAK, INC. PACA Docket 
No. 2-2623. Contract — Agency — Scope of — 
Amended contract — Packed-out basis — Potatoes 
unaccounted for — Shrinkage allowance — F.o.b. 
contract price — Liability for — Reparation 


SUGAR CREEK VALLEY PoTATO Coop. v. C. W. MARVIN 
Co. and MARKET PRE-Pak, INc. PACA Docket No. 
2-2606. General agent — Authority of—Terms of 
contract — Dismissed as to respondent C. W. 
Marvin Co. 


Agent — Contract — Breach of — Reserved right 
to invoice and collect—Damages—Contract prices 
— Adjustment of by agent without informing 
principal—Reparation against respondent Market 
Pre-Pak, Inc. 


SuGaR CREEK VALLEY PoTaTo Coop. v. AA POTATO 
COMPANY and MARKET PRE-PAK, INC. PACA 
Docket No. 2-2623. Order on reconsideration, and 
amendment of prior order — Reparation awarded 
against Market Pre-Pak, Inc. 


Sunny Farms, INc. v. SCHOENMANN PRODUCE CORP. 
PACA Docket No. 2-2527. Allegation of purchase 
of entire shipment unsustained—Dismissal 


SUNNYDALE ORCHARDS v. BROWN’S FROSTED Foops, INC. 
PACA Docket No. 2-2869. Order for reparation 


SUNNYSIDE PACKING COMPANY v. HARRY’S PRODUCE, 
Inc. PACA Docket No. 2-2826. Default 


SUNNYSIDE ORCHARDS v. PANNO & Sons, Inc. PACA 
Docket No. 2-3167. Default 


SUNNYSIDE ORCHARDS v. PANNO & Sons, INc. PACA 
Docket No. 2-3168. Default 


SUNNYSIDE ORCHARDS v. PANNO & Sons, INc. PACA 
Docket No. 2-3169. Default ................ 


SUNSET PACKING COMPANY OF OREGON v. GARN L. 


Baum. PACA Docket No, 2-2982, Reparation 


[82 A.D. 
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SUNSHINE PRODUCE COMPANY v. SI Si FRUIT DISTRIB- 
utors, INc. PACA Docket No. 2-3149. Order for 
undisputed amount 


SUNSPICED, INC. v. HADDAD PropUCE Co. PACA Docket 
No. 2-3101. Default 


THE GARIN COMPANY v. GELMAN COMMISSION CO. 
PACA Docket No. 2-2563. Suitable shipping 
conditions—Breach of warranty of—Burden of 
proof — Sustained — Damages — Reparation less 
damages 


THE GARIN COMPANY v. NEIMAN Bros. PACA Docket 
No. 2-2499. Dismissal 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURG, 
INC. v. BILL RECUPERO PRODUCE Co. PACA Docket 
No. 2-2857. Default 


T “N” T PropUcE v. DESERT BLOOM PRODUCE Co. INC. 
PACA Docket No. 2-2818. Default 


Tasty SNACKS, INc. PACA Docket No. 2-2767. Failure 
to pay — Publication of facts — Revocation of 


license . 


THERIAULT FERTILIZER, INC. v. HADDAD PRODUCE CO. 
PACA Docket No. 2-3097. Default 


THOMAS D. PALELLA COMPANY. PACA Docket No. 2- 
2946. Net proceeds of sale—Failure to make full 
payment promptly—Wilfull, flagrant and repeated 
violations—Revocation of license 


TuHos. Iser1 Propuce Co. v. S & K Farms, Inc. PACA 
Docket No. 2-2813. Default 


THOos. IsERI PrRopUCE Co. v. S & K Farms, INc. PACA 
Docket No. 2-2813. Dismissal—On authorization of 


complainant 


TIGER MOUNTAIN ORCHARDS v. PANNO & Sons, INC. 
PACA Docket No. 2-3125. Default 


TIGER MOUNTAIN .ORCHARDS v. PANNO & Sons, INC. 
PACA Docket No. 2-3126. Default 


TONY VITRANO COMPANY v. ‘IDAHO Dick’ KASSATLY 
& Co., INc. PACA Docket No. 2-3025. Default 


TRICAR SALES, INC. v. S & S Propuce Co., Inc. PACA 
Docket No. 2-2941. Default 
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TROPICANA TRADING CORPORATION v. FRANK Rwvsso. 
PACA Docket No. 2-2822. Default 


UNITED PACKING COMPANY v. DON MURPHY PRODUCE. 
PACA Docket No. 2-3129. Default .... 


UNITED SALAD Co. v. Hupson House, Inc. PACA 
Docket No. 2-2864. Agreed contract price—Allega- 
tion of inability to pay—No defense—Reparation 

UNIVERSAL FRUIT COMPANY, INC. v. WAUKEGAN PRO- 


DUCE COMPANY. PACA Docket No. 20-2909. Default 


VANDEHEY, EUGENE v. Hupson House, Inc. PACA 
Docket No. 2-2764. Order upon reconsideration 


VANDENBURG SALES v. F & F Propuce Co. PACA 
Docket No. 2-2964. Default 


VANTAGE SALES CoMPANY v. W. H. Nicotits. PACA 
Docket No. 2-3094. Default 


VeEc-Pak, INC. v. Grasso PropucE, INc. PACA Docket 
No. 2-3127. Default 


VERBIGGHE, JOHN v. GOLDEN TRIANGLE PACKING Co, 
PACA Docket No. 2-2605. Delivered sale — 
Grade U. S. No. 1 potatoes — Excessive defects 
— Rejection justified — Dismissal . 

VERDE FARMS Co. v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2884. Default . 


ViTa-WELLBROCK-KEARNEY, INC. v. UNITED FRUIT & 


Propuce Co. Inc. PACA Docket No. 2-2824. 
Default 


VUKASOVICH, INC. v. W. CHAS. HEITMULLER rr INC. 
PACA Docket No. 2-2789. Contract of sale — 
Burden of proof — Failure to sustain — Consign- 
ment — Failure to establish — Reasonable market 
value—Gross proceeds of resale—Allowable deduc- 
tions—Reparation for balance due and owing 


VuKASOVICK, INC. v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-2740. Contract of sale — 
Burden of proof — Failure to sustain — Consign- 
ment — Failure to establish — Reasonable market 
value — Gross proceeds of resale — Allowable de- 


ductions — Reparation for balance due and owing . 


W. C. Girrorp & Sons, Inc. v. Trt STATE BROKERAGE 
AND PropucE Co., INc. and/or THEO LESTER Co. 
PACA Docket No. 2-2871. Dismissal as to respond- 
ent Theo Lester Co. for lack of jurisdiction 
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Purchase price — Failure to pay — Reparation 
against Tri State Brokerage and Produce Co., Ine. .............. 1494 


Counterclaim—Dismissal—Lack of jurisdiction 1494-1495 


WALKER, JACK. PACA Docket No. 2-2928. Failure to 
pay—Wilfull, repeated and flagrant violations— 
Revocation of license 


Wasco PoTATO GROWERS, INC. v. WESTERN PRODUCE Co. 
PACA Docket No. 2-3128. Default 


WASHINGTON FRUIT & PRODUCE Co. v. RRUIT GROWERS 
SERVICE SALES, INC. PACA Docket No. 2-2524. 
Contract terms — Broker — Burden of proof — 

Failure to sustain — Liability for unpaid balance 

WATSONVILLE BERRY CO-OP. v. HARRY’S PRODUCE, INC. 
PACA Docket No. 2-2530. Contract terms—Burden 
of proof as to—Failure to sustain—F.o.b. sale— 


Breach of warranty—Damages—Burden of proof 
— Failure to sustain — Unauthorized deduction 
from invoice price — Liability for full invoice 
prices — Reparation 


WATTEN DISTRIBUTING, INC. v. DAFFY APPLE, INC. 
OF CALIFORNIA. PACA Docket No. 2-3162. Default 
WESTERN TOMATO GROWERS & SHIPPERS, INC. v. ABOOD 
DISTRIBUTORS CORPORATION. PACA Docket No. 


2-2351. New contract after acceptance—Agreed 
amount—Reparation for 


WEYMAN, JOHN v. WASHINGTON FRUIT & PRODUCE Co. 
PACA Docket No. 2-2851. Stay order 


WEYMAN, JOHN v. WASHINGTON FRUIT & PRODUCE Co. 
PACA Docket No. 2-2851. Consignment sales — 
Claim for brokerage fees — Absence of res judi- 
cata — Reparation 

WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC., 
THE v. SKATELL’S MARKET, INC. PACA Docket No. 
2-3132. Dismissal on authorization of complainant 

WILEMAN Bros. & ELLioTt, INc. v. DOMINICK’s FINER 
Foops, INc. and/or THOs. D. PALELLA & Co., INC. 
PACA Docket No. 2-2967. Collecting agent—notice 
to stop payments to and to dishonor invoices from 
—Obligation — failure to discharge — Reparation 
awarded against respondent Dominick’s 


Dismissal as to respondent Palella 
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WILEMAN Bros. & Exuuiott, Inc. v. E. ARMATA AUC- 
TION SALES Corp. PACA Docket No. 2-2412. Pur- 
chase price — Adjustment of — Failure to pay 
— Reparation se hoa 


WILLIAM ANDERSON COMPANY v. H. C. NAGEL & SONS. 
PACA Docket No. 2-2942. Default 


WILLIAM ANDERSON COMPANY v. JOHN STOKER. PACA 
Docket No. 2-3124. Default 


Wm. BOoLTHOUSE FarMS, INC. v. DON’Ss WHOLESALE 
Propuce, INc. PACA Docket No. 2-2944. Default 


WINCHESTER APPLE GROWERS ASSOCIATION, INC. v. 
NEWMAN GROCERY & PRODUCE COMPANY, INC. 
PACA Docket No. 2-3015. Admission of liability 


WoopEeNn, DONALD L. and J & D Propuce, INc. PACA 
Docket No. 2-2915. Agreed purchase prices — 
Failure to make full payment promptly—Wilfull, 
flagrant and repeated violations — Publication of 
facts 


WRONOWSKI, STANLEY v. P. C. Fruit & PRODUCE, INC. 
PACA Docket No. 2-2990. Default 


ZIMMERMAN, JOSEPH C. v. GEO. R. JACKSON, INC. PACA 
Docket No. 2-2523. Agent — Negligence of—Delay 
in transit — Damages — Liability — Reparation . 
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